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Hanafism and the Turks in al-Tarasust’s Gift for the Turks
(1352)

Wilferd Madelung’s articles on the relationship between the spread of Hanafism
and Maturidism and the expansion of Turkish political influence over the Near East
underline “the militant Hanafism of the Turks.”' During the reign of Tugrul Bey
(431-55/1040-63), for instance, the Seljuq state was strongly engaged in curbing
the Shafi‘is, and the ruler himself stood behind the measures, as is evident from an
open letter of Abii al-Qasim al-Qushayri written in defense of Ash‘arism, the theo-
logical school mostly identified with the Shafi‘is.? This strong Seljuqid interest in
Hanafism, coupled with the fact that the Ottomans, who succeeded in establishing
the longest lasting dominion over Muslim lands, were also Hanafis, leads one to
wonder whether Hanafism might be in any way more “government-friendly” than
other legal schools. Or, to put it differently, would it have affected the political suc-
cess of the Turks had they been, let us say, Shafi‘is? This article is an attempt to
answer this question negatively with a consideration of the Mamluk example.

The Turkish Mamluks, who ruled over Egypt and Syria for almost 150 years
(648-784/1250~1382),3 officially adopted the principle of the equality of the four
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This study is the slightly revised and updated version of a paper that was written in 1996-97 for
Michael Cook’s graduate seminar on primary sources of Islamic Studies at Princeton University.
I would like to thank Rifa’at Abou-El-Haj, Shahab Ahmed, Michael Cook, Hossein Modarressi,
Yossef Rapoport, and the anonymous reviewer of Mamlitk Studies Review who read this piece in
different versions since then and offered various suggestions. The responsibility for not following
some of them is entirely mine.

''Wilferd Madelung, “The Spread of Maturidism and the Turks,” in Actas do IV Congresso de
Estudos Arabes e Islamicos, Coimbra-Lisboa 1968 (Leiden, 1971), 109-68, reprinted in Madelung,
Religious Schools and Sects in Medieval Islam (London, 1985); idem, “The Two Factions of Sun-
nism: Hanafism and Shafi‘ism,” in Religious Trends in Early Islamic Iran (Albany, 1988), 26-38;
idem, “The Early Murji’a in Khurasan and Transoxania and the Spread of Hanafism,” Der Islam
59 (1982): 32-39, reprinted in Religious Schools and Sects; and idem, “The Murji’a and Sunnite
Traditionalism,” in Religious Trends in Early Islamic Iran, 13-25, provide a plausible explanation
of the Turkish attraction to the Hanafi school in the eastern provinces.

2Madelung, “The Spread of Maturidism,” 129. In 469/1077, however, the son of the same Abt
al-Qasim, Abii al-Nasr Ibn al-Qushayri, came to Baghdad to preach Ash‘arism, with the official
support of Nizam al-Mulk, the Shafi‘i grand vizier of the Seljugs; Sibt ibn al-Jawzi, Al-Muntazam fi
Tawarikh al-Mulitk wa-al-Umam (Beirut, 1995), 9:538-39.

3 The personal religious affiliation of Turkish Mamluks, as a ruling class, is not easy to establish.
Qutuz (r. 657-58/1259-60) is blamed for being a Hanafi by Shafi‘i sources, and Baybars (r. 658
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Sunni schools of law.* The fact that they created three chief judgeships in addition
to the Shafi‘i one might be considered an attempt to stunt the Shafi‘i position, yet
they actually preserved the priority of the Shafi‘i school, as will be shown below.>

Within this framework where the Hanafis enjoyed a secondary rank at best,
Najm al-Din Ibrahim ibn ‘Ali al-Tarasusi (d. 758/1357), the Hanafi gadi al-qudah
of Damascus (746-58/1346-57), authored a treatise called Tuhfat al-Turk fima Ya-
Jjib an Yu‘mala fi al-Mulk, in which he engaged in a deep effort to “sell” Hanafism
to the Mamluk sultanate as the official law of the state.® In order to do this, the au-
thor strove to argue that Shafi‘ism is not “government-friendly,” especially toward

76/1260-77) is known to have shown personal favor to Hanafis; Jorgen S. Nielsen, “Sultan al-Zahir
Baybars and the Appointment of Four Chief Qadis, 663/1265,” Studia Islamica 60 (1984): 173-75.
The appointment of mostly Hanafi gadr al-‘askars (Joseph H. Escovitz, The Office of Qadi al-Qudat
in Cairo under the Bahri Mamlitks [Berlin, 1984], 187-89) suggests that the military establishment
was predominantly Hanafi. As to how Hanafism may have spread among them, it is clear that the
young “slaves” were going through some sort of religious education (David Ayalon, “L’esclavage
du Mamelouk,” Oriental Notes and Studies 1 [1951]: 1-66, reprinted in Ayalon, The Mamlitk Mili-
tary Society [London, 1979], 13). My colleague Adam Sabra suggested that this education would
have been conducted by scholars who knew Turkish, and that condition would have been most
easily met by Hanafi scholars who came from the eastern provinces as a result of the Seljuqid ex-
pansion and later the Mongol invasion. As to the Circassian Mamluks (784-922/1382-1517), T do
not have any idea about their personal preference among legal schools, and that is why their period
is excluded from this study. It is quite plausible, however, that they followed the Turks, since they
even used to change their names to Turkish ones; David Ayalon, “Names, titles and ‘nisbas’ of the
Mamluks,” Israel Oriental Studies 5 (1975): 189-232, reprinted in Ayalon, The Mamlitk Military
Society, 196.

“In 663/1265, Baybars established a chief judge for each of the generally-recognized Sunni schools
of law, following the already established administrative practice of the Fatimids and Ayyubids
(Nielsen, “Sultan al-Zahir Baybars,” 169-71). I do not agree with the author, however, in his under-
lying assumption that the establishment of four chief judgeships broke the Shafi‘i predominance.

5This, of course, does not mean that the Shafi‘is were happy with the new arrangement; see Ma -
elung, “The Spread of Maturidism,” 165, n. 145.

®This text was first published by Ridwan al-Sayyid (Beirut, 1992) with an extremely useful intr -
duction (titled “Sira‘ al-Fugaha’ ‘ald al-Sultah wa-al-Sultan fi al-*Asr al-Mamliiki min khilal Kitab
‘Tuhfat al-Turk’ lil-Tarastsi,” 5-50) and notes throughout the text, which led me to most of the
references I used for this study. Al-Sayyid’s edition of the Tuhfat al-Turk is based on MS Berlin
5614; the manuscript I checked it with is Istanbul Millet Kiitiiphanesi, Feyzullah Efendi collection,
2122, fols. 96b—105b (hereafter MK), for which I have to thank Rifa’at Abou-El-Haj once more.
For the life and works of the author, see Appendix I; for a study of this work, see Michael Winter,
“Inter-Madhhab Competition in Mamluk Damascus: Al-Tarsusi’s Counsel for the Turkish Sultans,”
Jerusalem Studies in Arabic and Islam 25 (2001): 195-211. Since I completed the first draft of
this study, I have come across two other editions of the Tuhfat al-Turk, one by Abu ‘Abd Allah
Muhammad Hasan Muhammad Hasan Isma‘il (Beirut, 1995), and another one by Mohamed Me-
nasri (Damascus, 1997), the latter of which includes a detailed study as well as a complete French
translation of the work. All citations in this article refer to al-Sayyid’s edition.
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a government of Turks. Yet, a closer look into his arguments and an examination
of Shafi‘i views in a Mamluk context—which he at times misrepresents—reveal
that: first, principles of constitutional law held by legal schools, at least those of
Shafi‘ism, tend to accommodate political developments; second, in certain respects,
Shafi‘ism may at times be even more “government friendly” than Hanafism; and
third, there is a considerable tension between the letter of the law and its practice,
which renders theoretical limitations meaningless in effect.

The first chapter of the Tuhfat al-Turk, or Gift for the Turks, “on the explana-
tion (of the validity) of the sultanate of the Turks,”” will be the focus of this article.
Here, the author first outlines the necessary conditions for an imam, as laid down
by the Shafi‘i sources, which emphasize that the imam should be of Quraysh and
a mujtahid. Hanafism, argues al-Tarastisi, does not claim any of these conditions.®
Yet when he finishes his quotations from the Shafi‘i sources, he twists his earlier
exposition and concludes that for Shafi‘is the sultan should be of Quraysh and a
mujtahid, in which case neither the Turks, nor the Persians, could be legitimate

7 Fi Bayan (Sihhat) Saltanat al-Turk, sihhah does not appear in the Berlin manuscript (see Tuhfat
al-Turk, 60, and W. Ahlwardt, Verzeichnis der arabischen Handschriften [Berlin, 1893, reprinted:
Hildesheim, 1980], 5:116), yet it is in the MK, fol. 96b, line 14.

8 Al-Tarastsi does not quote any Hanafi sources directly but states that Abu Hanifah and his ashab
see neither descent from Quraysh, nor the quality of being a mujtahid, nor justice as a requirement
expected from a sultan and presents the fact that Mu‘awiyah was followed by the sahabah, despite
his controversy with Al1 during the latter’s rule, as an example supporting his point; Tuhfat al-Turk,
63; MK, fol. 96b, lines 26-28. Yet descent from Quraysh as a condition for the imam had been ac-
cepted in Hanafi circles elsewhere. Even during the Ottoman era, the question had to be dealt with,
when, for instance, Lutfi Pasha (d. c. 970/1562-63) was confronted by people citing ‘Umar al-
Nasafi (d. 537/1142) and Sa‘d al-Din al-Taftazani (d. 790s/1390s), asking whether they had a valid
imam; Hamilton A. R. Gibb, “Lutfi Pa a on the Ottoman Caliphate,” Oriens 15 (1962): 287-95; see
al-Taftazani, Sharh al-‘Aqa’id al-Nasafiyah (Cairo, 1987), 98, where al-Nasafi states that the imam
must be of Quraysh and al-Taftazani strenghtens it by citing the tradition of the Prophet (see below)
to that effect. As for the Shafi‘i ones, he quotes [Tuhfat al-Turk, 63—-65; MK, fol. 96b, line 29—fol.
97a, line 3] al-Shafi‘1 through al-Rafi‘T’s (d. 623/1226) Kitab al-Jinayat al-Mijibah lil-‘Ugibat,
which I have not been able to locate; al-Mawardi (d. 450/1058), Al-Ahkam al-Sultaniyah (Bonn,
1853), 5-6; and al-Nawawi (d. 676/1277), Rawdat al-Talibin (Beirut, 1992), 7:262—the quota-
tions are not word-for-word, yet are in essence correct. He cites the Prophetic tradition al-a’immah
min quraysh as the Shafi‘i justification of their position (among the six books examined by A. J.
Wensinck, Concordance et Indices de la Tradition Musulmane [Leiden, 1936], 1:92, this hadith is
only found in Ibn Hanbal, Musnad [Beirut, 1993], 3:163, no. 12292; 3:231-32, no. 12884; 4:565,
no. 19722. But it is also found in al-Bayhaqi (d. 458/1066), Al-Sunan al-Kubrd [Beirut, 1994], 3:172
and 8:247-48, most of the chains coming from Anas). Interestingly enough, al-Shafi‘T himself does
not cite this tradition when he deals with the qualification of the imams in the context of the prayer,
though he does cite other traditions favoring Quraysh (Kitab al-Umm [Beirut, 1993], 1:287-88), yet
al-Muzani (d. 264/878) puts it into the same section in his mukhtasar; ibid., 9:28.
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rulers. Thus, declares al-Tarastsi, Hanafism is more suitable for the Turks than
Shafi‘ism.’

Yet, as Ridwan al-Sayyid points out, he not only misrepresents al-Mawardi, who
actually engaged in an effort to justify the sultanate-by-force within the framework
of Muslim constitutional law,'® but also neglects Badr al-Din Ibn Jama‘ah’s (d.
733/1333) constitutional theory,'" which shows very well how constitutional law
accommodated political developments. Let us look at the political developments
first.

After the end of the caliphate in Baghdad in 656/1258, the Mamluk sultan al-
Zahir Baybars (r. 658-76/1260-77) recognized the caliphate of an Abbasid prince
in 659/1261,'? creating a caliphate in Cairo, which brought some prestige and le-
gitimacy to a sultanate of “slaves.” Yet, the caliph became nothing more than a cer-
emonial figure;'® in time, the bay‘ah, which was traditionally given by the subjects
to a superior power as a sign of recognition, began to be given by the caliph to the
sultan.'* Thus, the distinction between the sultanate and the caliphate became neg-
ligible, so much so that the Ottomans did not even bother to continue the institution

 Tuhfat al-Turk, 65; MK, fol. 97a, lines 4-8.

10 Al-Sayyid, “Sira“ al-Fuqaha’,” 26-27; al-Mawardi, Al-Ahkam al-Sultaniyah, 54-57 (fasl . . . imarat
al-istila’); Tilman Nagel, Staat und Glaubensgemeinschaft im Islam (Zurich, 1981), 1:362-66; Ann
K. S. Lambton, State and Government in Medieval Islam, an Introduction to the Study of Islamic
Political Theory: The Jurists New York, 1981), 100-2.

Tbn Jama‘ah held the Shafi‘i chief judgeships of Jerusalem, Damascus, and Cairo several times
throughout his life (see al-Magqrizi, Al-Mugqaffd [Beirut, 1991], 5:89-94) and authored, among other
things, an important treatise called Tahrir al-Ahkam fi Tadbir Ahl al-Islam (ed. Fu’ad ‘Abd al-
Mun‘im Ahmad, 3rd. ed. [Qatar, 1988)]); for a short assessment of this work, see Lambton, State
and Government, 138-43; Nagel, Staat und Glaubensgemeinschaft, 1:436—40.

2David Ayalon, “Studies on the Transfer of the Abbasid Caliphate from Baghdad to Cairo,” Ar -
bica 7 (1960): 50-51, reprinted in Ayalon, Studies on the Mamliiks of Egypt (1250-1517) (London,
1977).

3 “When in 709/1310 the usurper al-Muzaffar Baybars was confronted with a general revolt and
tried to reinforce his authority with a new diploma from the caliph, his act provoked only the jeer-
ing comment, ‘Stupid fellow. For God’s sake—who pays any heed to the caliph now?’”” P. M. Holt,
“The Position and Power of the Mamluk Sultan,” Bulletin of the School of Oriental and African
Studies 38 (1975): 248. According to al-Magqrizi, the caliph “had no authority, not even the right of
expressing his opinion. He spent his time among nobles, high officials, scribes, and judges, paying
them visits to thank them for the dinners and entertainments to which they had invited him.” Cited
by Donald P. Little, “Religion under the Mamliks,” Muslim World 73 (1983): 173, reprinted in
Little, History and Historiography of the Mamliiks (London, 1986).

“P. M. Holt states that the formula baya‘ahu al-khalifah bi-al-saltanah “appears occasionally from
the accession of al-Nasir Ahmad (740/1342) to the end of the Qalawunid dynasty, and becomes
usual with al-Zahir Barqtiq and the Circassian sultans.” (P. M. Holt, “The Structure of Government
in the Mamluk Sultanate,” in The Eastern Mediterranean Lands in the Period of the Crusades, ed.
P. M. Holt [Warminster, 1977], 45).
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of the Abbasid caliphate after they conquered Egypt in 1517. Selim I brought the
last caliph, Muhammad ibn Ya‘qub al-Mutawakkil, to Istanbul where he first im-
prisoned him at the Seven Towers (Yedikule). In 1520, as Selim was approaching
his death, he ordered the release of al-Mutawakkil and permitted him to move back
to Egypt with a daily allowance of 60 akces, where the latter died in January 1539,
leaving behind two sons who continued to receive allowances from the Ottoman
treasury. ' Clearly, the Ottomans did not regard the last caliph and his male heirs as
a threat to their sovereignty.

Ibn Jama“ah, writing during this process of marginalization of the caliphate, up-
dated the constitutional theory by putting the sultanate on an equal footing with the
caliphate. Whereas for al-Mawardi, what one can get by force was only an imarah,
but not an imamah, Ibn Jama‘ah states that there are two types of imamah, one
by election and one by force. When enumerating the conditions for the imam by
election, he does count descent from Quraysh as one of them.'® Yet, for the imam
whose bay‘ah is concluded as a result of his might and soldiers, no such condition
is given; furthermore, it is stated that his being ignorant or sinful does not impair
his imamah, and anyone for whom the bay‘ah is concluded deserves to be called
khalifat rasil Allah."” Moreover, while counting the rights of the ruler over the
subjects and his responsibilities toward them, Ibn Jama‘ah uses the term sultan
instead of imam, in contrast to al-Mawardi.'® Thus, in the constitutional theory of

1> Mustafa Cenabi, “Giilsen-i Tevarih,” Dar al-Kutub al-Qawmiyah (Cairo) MS 170 Tarikh Turki
Tal¢at, fol. 80b; Ahmad ibn Yusuf al-Qaramani, Akhbar al-Duwal wa-Athar al-Uwal fi al-Tarikh,
ed. Ahmad Hatit and Fahmi Sa‘d (Beirut, 1992), 2:226.

'$Ibn Jama‘ah, Tahrir al-Ahkam, 51. An anonymous writer with strong Sufi leanings had argued,
about half a century earlier, that Qurashi descent is not a necessary condition, in an effort to identify
the imam with the ruling sultan Baybars; W. Madelung, “A Treatise on the Imamate dedicated to
Sultan Baybars 1,” in Proceedings of the 14th Congress of the Union Européenne des Arabisants et
Islamisants, part one, ed. A. Fodor, in The Arabist, Budapest Studies in Arabic 1314 (1995): 95;
in this context I should note that Madelung’s presentation of Ibn Jama‘ah, according to which the
notion of a Qurashi representative head of the Muslim community is retained by Ibn Jama‘ah (ibid.,
102), slightly disagrees with my presentation.

7Tbn Jama‘ah, Tahrir al-Ahkam, 55, 57. It is interesting to note that Ibn Jama‘ah clearly prohibits
the use of the term khalifat Allah (ibid., 57), whereas al-Mawardi mentions this prohibition only as
the view of the majority, and he himself seems to be inclined to see it as permissible (Al-Ahkam
al-Sultaniyah, 22-23).

8Ibn Jama‘ah, Tahrir al-Ahkam, 61, 65; al-Mawardi, Al-Ahkam al-Sultaniyah, 23, 25; it is also
interesting to note that whereas in al-Mawardi the responsibilities come first, and the rights are only
two, Ibn Jama“ah first counts ten rights, and then ten responsibilities. Moreover, when explaining
the meaning of the word sultan in the Arabic language, Ibn Jama‘ah, citing the Quran, 14:10 (. . .
Bring to us then a clear proof [Ahmed Ali tr. (Princeton, 1994), 218]), states that the sultan is so
called for his being the proof of God and his unity (Tahrir al-Ahkam, 73); also indicated by Nagel,
Staat und Glaubensgemeinschaft, 1:438.
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Ibn Jama“‘ah, we witness that the Shafi ‘i principles change in order to accommodate
political developments, invalidating al-Tarasts1’s claims that Shafi‘is do not recog-
nize a government of the Turks."

In the rest of the chapter, al-Tarastsi discusses thirteen points of comparison
between Hanafism and Shafi‘ism, which are meant to strengthen his contention that
Hanafism is better suited for the Turks. It is hard to categorize the issues, yet one
may divide them roughly into five groups: finances, land management, criminal
law, prayer, and war booty. Out of these, I chose to focus on the first two groups, as
I believe they matter most for the smooth operation of a government.

There are three points that pertain to land law. First, according to Abu Hanifah,
the sultan has the right to hire out kharaj land that belongs to someone who is un-
able to cultivate it and pay its khardj, and to take the khardj from the rent, whether
the holder of the land consents or not; whereas al-Shafi ‘1 does not bestow this right
upon the ruler.?! Second, the sultan is entitled, according to Abt Hanifah, to con-
firm the conquered lands of the infidels in the hands of the current holders and levy
Jjizyah on them, instead of dividing the lands among the soldiers, whether the sol-
diers consent or not. In contrast, for al-Shafi‘1, the consent of the soldiers is neces-
sary for the sultan to do that, otherwise he has to divide it among them.?? And third,
according to Abu Hanifah, the person who revitalizes waste land may only own it
with the permission of the ruler, whereas for al-Shafi‘1, the permission of the sultan
is not needed.*

1 That was certainly not the first modification of constitutional law; al-Juwayni (d. 499/1105), for
instance, already questioned the condition of descent from Quraysh in his al-Irshad; Lambton, State
and Government, 106.

The points that I left out are summarized in Appendix II.

2 Tuhfat al-Turk, 65; MK, fol. 97a, lines 9—11. Sibt Ibn al-Jawzi actually goes further and states that
the sultan is entitled to sell the land as well, if nobody is found to rent it, and take its kharaj from the
price (Al-Intisar wa-al-Tarjih lil-Madhhab al-Sahth (Madinat Nasr, n.d.), 17).

2 Tuhfat al-Turk, 66; MK, fol. 97a, lines 11-14; Sibt Ibn al-Jawzi, Al-Intisar wa-al-Tarjih, 17. This
is a quite long debate stemming from the conquest of al-Sawad and how later jurists interpreted
Caliph ‘Umar’s action in not dividing the land among the soldiers, but levying khardj on the current
holders of the land. Al-Shafi‘1 is not against the levy of jizyah, but his real contention is that any
land that is conquered by force should be considered as ghanimah, and should be divided accord-
ingly (one fifth for the ruler, and four-fifths to the soldiers) unless the soldiers consent otherwise;
al-Mawardi, Al-Ahkam al-Sultaniyah, 254-55, 302-3; al-Sarakhsi (d. 483/1090), Kitab al-Mabsiit
(Cairo, 1324), 10:15, 37, Abu Yusuf (d. 182/798), Kitab al-Kharaj (Cairo, 1981), 73-91. There is
an important financial issue at stake, as the land divided among the soldiers becomes ‘ushr land,
whereas the land left to its holders is considered kharaj land (Abu Yasuf, Kitab al-Kharaj, 149), the
tax rate of which is higher.

B Tuhfat al-Turk, 66-67; MK, fol. 97a, lines 19-20; Sibt Ibn al-Jawzi, Al-Intisar wa-al-Tarjth, 17,
al-Mawardi, Al-Ahkam al-Sultaniyah, 308—11. Al-Tarasusi is actually not representing the general
Hanafi view by quoting only Abii Hanifah; see al-Marghinani (d. 593/1197), Al-Hidayah: Sharh
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None of these points had much significance for the Mamluk rulers. To begin
with, the contemporary Shafi‘i viewpoint is slightly modified. Regarding the sec-
ond point, for instance, Ibn Jama“‘ah is ambivalent in stressing the consent of the
soldiers: “Land conquered by force: it is divided among the ‘capturers,” then the
imam calls upon them to forgo it, then he satisfies them with a substitute (‘iwad) or
without a substitute, and he institutes it as a wagf (waqqafa) for the benefit of Mus-
lims and imposes upon it the khardj, as ‘Umar ibn al-Khattab, may God be pleased
with him, did with the sawad al-‘iraq. . . .”** Moreover, regarding the third point,
Ibn Jama“ah inserts a significant limitation and states that no one may “guard”
(yahmi) a waste land “guarded” by the sultan, and he would not “own” it if he did
that. This statement might very well be regarded as qualifying his earlier statement
that anyone may revitalize a waste land without the permission of the sultan.”

Furthermore, what really mattered for the Mamluks was the igta°, the basic prin-
ciple of the exploitation of land by the “state.” Al-Maqrizi summarizes this point
very well by stating that “from the days of Saladin Yusuf ibn Ayyiib until today,
all Egyptian cultivated land has been assigned in the form of igta‘s to the sultan,
his ajnad, and his amirs.”?¢ And on this issue the Shafi‘i understanding of the law
does not present any problems for the ruler, at least as presented by Ibn Jama“‘ah,
who states that this type of igta“ is the contemporary practice in the lands of Egypt
and Syria.”

Moreover, even when the law presented difficulties for the ruler, it was not nec-
essarily the Shafi‘is who caused the problems. The reconquest of territory from the
Mongols, for instance, raised the question of whether the land reverted to the origi-
nal owners and their heirs, or could be disposed of by the sultan. In 666/1267-68,

Bidayah al-Mubtadi (Cairo, 1995), 6:199-203; and Abu Yusuf, Kitab al-Kharaj, 137-41, where
it is clear that Abu Hanifah’s view was modified, as the tradition of the Prophet, man ahya ardan
mawatan/maytatan fa-hiya lahu is evoked; Wensinck, Concordance, 1:539, indicates that the tradi-
tion is mentioned in all the six books he examines.

2Ibn Jama‘ah, Tahrir al-Ahkam, 102-3; actually, he treats the land conquered by force under ‘ushr
land as well, where he states that it is divided among the “capturers,” and that it becomes their milk
(ibid., 106). Then he discusses the issue once more and presents the views of all the four founders
of legal schools, without making any judgment; Malik’s view is even stronger than Abl Hanifah’s,
and Ahmad’s is not certain as there are versions that parallel all the three (ibid., 203-4). Hossein
Modarressi Tabataba’i, Kharaj in Islamic Law (London, 1983), 124-25, states that “[w]hether the
imam had the authority to divide the land or not, most Muslim jurists agreed that such an authority
had never been exercised.”

% Ibn Jama‘ah, Tahrir al-Ahkam, 108, 117.

2% Cited by Hassanein Rabie, The Financial System of Egypt A.H. 564-741/A.D. 1169-1341 (Lo -
don, 1972), 26, from al-Maqrizi’s Kitab al-Mawa‘iz wa al-I'tibar fi Dhikr al-Khitat wa-al-Athar
(Cairo, 1270), 1:97.

2 Tbn Jama‘ah, Tahrir al-Ahkam, 110. Al-Mawardi, on the other hand, had presented the permi -
sibility of the igra“ al-istighlal in a more limited way (Al-Ahkam al-Sultaniyah, 337-41).
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lawyers supported the former view. Then “Baybars called a session in the Dar al-
‘Adl to force through recognition of his rights over the land. All duly agreed with
him except the Hanafi chief qadi of Damascus.”?

Regarding finances, al-Tarasisi first asserts that even if a person has already
paid the zakat of his sawa’im, the sultan is entitled, according to Abu Hanifah, to
take it for a second time and distribute it to the poor, whereas al-Shafi ‘1 does not ac-
cord such a prerogative to the sultan.?’ The second issue is the jizyah, which brings
more income if collected in accordance with the Hanafi practice: 48 dirhams from
the rich, 24 dirhams from the “middle class,” and 12 dirhams from the poor. Ac-
cording to al-Shafi‘i, it is one dinar from everyone, which makes only 10 dirhams.*°
The third is about the distribution of the sadagat. For Abu Hanifah, the ruler is en-
titled to keep the chattels (a‘yan al-sadaqah) and give its equivalent to the poor if
he considers this to be in the public interest, whereas al-Shafi‘T does not allow this. 3!
Finally, al-Tarasusi states that if the sultan needs to strengthen his army, he may
take what is necessary from the arbab al-amwal without their consent.>?

These theoretical points of law do not have much relevance when one looks at
the practice. To begin with the jizyah, the amount collected by the Shafi‘i Ayyubids
in the sixth/twelfth century seems to be in line with what al-Tarasus1 presents as
the Hanafi practice. In the first part of the seventh century, it is recorded as 2 dinars
per head. And under the Mamluks, though there is no conclusive data, the dhimmis
“were frequently obliged to pay double the legal amount”; moreover, the one dinar
per head was at times collected as an extra tax, in addition to the jizyah.** As for
the late seventh and early eighth centuries, al-Qalgashandi remarks that the amount
decreased quite a bit and is taken as 25 dirhams from the richest and 10 dirhams

28 “The matter was settled when the original owners agreed to pay an annual sum to Baybars to
retain possession,” and in 677/1279, al-Sa‘id Barka Khan succeeded in canceling this arrangement;
Nielsen, “Sultan al-Zahir Baybars,” 174-75, and 175, n. 1.

2 Tuhfat al-Turk, 67, MK, fol. 97a, lines 23-26; Sibt Ibn al-Jawzi, Al-Intisar wa-al-Tarjih, 17.

3 Tuhfat al-Turk, 68; MK, fol. 97a, lines 31-34. Al-Tahawi (d. 321/933), Mukhtasar al-Tahawi
(Cairo, 1370), 294; and al-Marghinani, Al-Hidayah, 4:326-27, both cite the same amounts; the latter
even states that the total is collected in monthly installments. Al-Shafi‘i, on the other hand, depends
on three traditions of the Prophet and states that it should be one dinar, or its equivalent, from every-
one; al-Shafi‘i, Kitab al-Umm, 4:253 (where nn. 24 identify the traditions).

3 Tuhfat al-Turk, 68-69; MK, fols. 97a, line 34-97b, line 1. As al-Sayyid points out, Sibt Ibn al-
Jawzi discusses this issue in his Ithar al-Insaf fi Athar al-Khilaf (n.p., 1987), 67-71, providing
several traditions to support the Hanafi point of view against the position shared by Malik and al-
Shafi‘1; yet his discussion is concentrated on collecting the substitute of that which is supposed to
be collected.

32 Tuhfat al-Turk, 69; MK, fol. 97b, lines 1-2.
3 Rabie, The Financial System, 108—12.
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from the poorest.** Though not as profitable as the Hanafi figures, this practice is
certainly not in line with what al-Shafi‘1 states.

As for the zakat on livestock, there is not much evidence pertaining to its col-
lection. Yet, with regard to the zakat on merchandise, the practice seems to have
differed from the theory, and the taxpayers did pay double zakat in one year.* And
finally, regarding the strengthening of the army, there are two cases in the seventh
century in which resources were extorted, once from the ra‘ayd, and once from the
wealthy and the merchants.*

Thus, most of the points raised by al-Tarasiisi become meaningless when com-
pared with the actual practice, which was not in line with what he presents as the
Shafi‘i stance. In addition to this discrepancy, there are certain issues in which
the Shafi‘i stance is actually more profitable to the “state” than the Hanafi one, as
the author himself discloses: “As for the idea of the common people—and that is
deeply rooted in the minds of the Turks—that the madhhab of al-Shafi‘i makes the
state treasury an inheritor, this is not right. What is right about the madhhab of al-
Shafi‘iis that in these times, the treasury does not inherit from anybody; on the con-
trary, the “uterine relatives” (dhawii al-arham) inherit as in the madhhab of Abu
Hanifah.”?” Here again, al-Tarastsi omits the practice of the Mamluks who actually
had a special institution to deal with this matter: diwan al-mawarith al-hashriyah,
the bureau of escheat estates. This institution provided for the public treasury to
claim, at the expense of the dhawii al-arham, either the whole of the estate of a
deceased person if s/he died without legal heirs, or the residue of it if the heirs were
not legally entitled to the whole of the estate.?®

3 Al-Qalqashandi (d. 821/1418), Die Geographie und Verwaltung von Agypten [an epitome of the
author’s Subh al-A‘shd fi Sind‘at al-Insha’], tr. F. Wiistenfeld (Gottingen, 1879), 163.

3The way to do this was to collect it before it fell due; Rabie, The Financial System, 99.

3 The first one was during the reign of Qutuz (657-58/1259-60) and the second in 699; Escovitz,
The Office of Qadi al-Qudat, 160.

STMK, fol. 97b, lines 4-5; Tuhfat al-Turk, 69, where al-Sayyid makes up for a missing part in the
Berlin manuscript quite well. For the right of “uterine relatives” to inherit in Hanafism, see al-
Sarakhsi, Kitab al-Mabsiit, 30:2—13. Al-Tarasus1 bases his contention about the Shafi‘i viewpoint
on his personal conversation with Taqi al-Din al-Subki (d. 756/1355), the Shafi‘i chief judge of
Damascus (739-56), who said to him that there is no difference between the two madhhabs as to
the priority of “uterine relatives” over the treasury in matters of inheritance, for the state treasury is
corrupted; Tuhfat al-Turk, 69; MK, fol. 97b, lines 5-7.

¥ Al-Qalqashandi, Geographie und Verwaltung, 164-65 ; Rabie, The Financial System, 127-32;
Donald P. Little, “The Significance of the Haram Documents for the Study of Medieval Islamic
History,” Der Islam 57 (1980): 189-219, reprinted in Little, History and Historiography of the
Mamliitks (London, 1986), 203-5. It is interesting to note in this respect that the Hanafi theory, as
presented by al-Tarasusi, is in parallel to the Shi‘i one as it was applied in Fatimid Egypt; Rabie,
The Financial System, 127.
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This is not the only issue where the Hanafi stance is more disadvantageous for
the public treasury. Al-Tarasust claims that the Hanafi judge should be made re-
sponsible for the properties of orphans so that they would receive a more favorable
treatment, as Hanafism does not impose zakat on such properties, whereas Shafi ‘ism
does.* This is probably why the properties of the orphans were almost exclusively
controlled by the Shafi‘i chief judge throughout the Turkish Mamluk period.*

A glance at the times of the Turkish Mamluks provides more examples of favors
given to the Shafi‘is. Even after the establishment of the other three chief judge-
ships, the Shafi‘i chief judge preserved his predominance, as he “was put in charge
of the moneys of the orphans, as well as verifying wagfiyat and legacies.”*! Shafi‘is
are also seen as viziers and occasionally even as gadi al-‘askars.** And their prior-
ity over the Hanafis is symbolized by the seating arrangements in the Dar al-“Adl
in Cairo, where all the four chief judges sat to the right of the sultan, the Shafi‘i
one preceding the Hanafi chief judge. Though the latter was later moved next to
the sultan on his left side, preceding the Hanbali judge, he was still inferior to the
Shafi‘i one, who kept his original seat on the right side of the sultan.* In exchange,
the Shafi‘i judges seem to have been quite cooperative with the political authority,
as some of the “government-friendly” decisions they took bear witness.** Inciden-

¥ Tuhfat al-Turk, 80; MK, fol. 98b, lines 10-15; the issue arises from the Hanafi viewpoint that the
children, alongside “lunatics,” are exempted from zakat, which is seen as part of the ‘ibadah; Sibt
Ibn al-Jawzi, Ithar, 72-75.

40Escovitz, The Office of Qadi al-Qudat, 183.

41bid., 24.

“2For viziers, see ibid., 175-77; for a Shafi‘i army judge, ibid., 189. The latter post was more gene -
ally given to the Hanafis, as al-Tarasts1 himself points out; Tuhfat al-Turk, 91; MK, fol. 100a, lines
12-14.

$ Escovitz, The Office of Qadi al-Qudat, 25.

#“To cite one example among many: in 780, when the judges were summoned to discuss the abol -
tion of all the awgaf of Egypt and Syria, the Shafi‘i chief judge, Badr al-Din al-Subki, “took the
most politically advantageous line by saying that all the land belonged to the sultan, and he could do
whatever he liked.” As a result a number of awqaf were turned into igra‘s (ibid., 153). Though in a
different context, other Shafi‘i scholars, too, showed signs of a positive disposition toward Turkish
Mamluk rule; Ibn al-Nafis (d. 687/1288), a doctor and fagth, for instance, presented the rule of Bay-
bars as almost the outcome of a foreordained divine plan; Remke Kruk, “History and Apocalypse:
Ibn al-Nafis’ Justification of Mamluk Rule,” Der Islam 72 (1995): 331. There is also Abt Hamid
al-Qudsi’s (d. 888/1483) later work in which he cited zulm al-turk wa-1a ‘adl al-‘arab, yet he is too
late for our purposes and does not seem to be a good representative of the Shafi‘ites; Ulrich Haar-
mann, “Rather the Injustice of the Turks than the Righteousness of the Arabs—Changing ‘Ulama’
Attitudes towards Mamluk Rule in the late Fifteenth Century,” Studia Islamica 68 (1988): 6177,
Haarmann is extremely unfair toward Mamluk jurists when he claims that “[t]he radical changes the
Mamluk system of government introduced were kept out of systematic speculation” (ibid., 61-62),
and he seems to be unaware of Ibn Jama“‘ah and Najm al-Din Ibrahim when he attributes a paucity
of political writing to Mamluk Egypt and Syria.
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tally, when the Ottoman sultan Murad II decided to attack the Karamanid dynasty
of central Anatolia and sought legal opinions from Egyptian jurists that would le-
gitimize his military enterprise against another Muslim power, the fatwa of the
Shafi‘i judge, who happened to be the famous Ibn Hajar al-“Asqalani (d. 1448), was
much more permissive than that of his Hanafi colleague.®

Thus, in Egypt under the Turkish Mamluks, we witness an ethnically Turkish
rule operating quite well without engaging in an effort to make Hanafism—the legal
school adhered to by most of the military establishment—the law of the state. And
we see a legal school, Shafi‘ism, the foundations of which go back to the hadith
movement that aimed at limiting the law-making capacity of the political authority,
cooperating with and even legitimizing a political authority that did not necessarily
follow the letter of the law as defined by al-Shafi‘1. It seems not only that the theo-
retical limitations put on political authority do change with a view to accommodat-
ing new developments, but also that the guardians of the theory do cooperate with
rulers who contravene that very theory with their practice; and this collaboration is
by no means limited to a particular legal school. As argued by Yossef Rapoport, the
state and jurists from all four schools of law “shared a common vision of the social
good.”* Therefore I would say it would not matter very much for the political suc-
cess of the Turks had they been, let us say, Shafi‘is.

4 [smail Hakk1 Uzungarsili, “Karamanogullar1 devri vesikalarindan Ibrahim Beyin Karaman imareti
vakfiyesi,” Belleten 1 (1937): 118-19 and 129-33.

4 Yossef Rapoport, “Legal Diversity in the Age of Taqlid: gadrs under the Mamluks,” Islamic Law
and Society 10, no. 2 (2003): 227.
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APPENDIX I: THE LIFE AND WORKS OF NAJM AL-DIN IBRAHIM IBN
‘ALI AL-TARASUSI (D. 758/1357)

There are a couple of small problems related to the identity of al-Tarasusi. First,
Hajj1 Khalifah mentions him in one of his entries as Burhan al-Din, and second,
al-Qurashi identifies him as Ahmad ibn “Ali ibn ‘Abd al-Wahid. Al-Qurashi names
his father once as ‘Ali ibn ‘Abd al-Wahid, and once as ‘Ali ibn Ahmad ibn ‘Abd
al-Wahid, though talking about the same person in both cases. Probably because of
the work of al-Qurashi, later biographers fall into some confusion.*” Yet, the earli-
est sources available establish his identity quite firmly as Najm al-Din Ibrahim ibn
‘Ali ibn ‘Abd al-Wahid, though the question remains as to how al-Qurashi created
this confusion despite his personal contact with the father ‘Al1.*8

4 Hajji Khalifah, Kashf al-Zuniin ‘an Asami al-Kutub wa-al-Funiin (Tehran, 1967, 3rd reprint),
1:183; Abd al-Qadir al-Qurashi (d. 775/1373), Al-Jawahir al-Mudiyah fi Tabagat al-Hanafiyah,
ed. ‘Abd al-Fattah Muhammad al-Hulw (Cairo, 1978- ), 1:213—14 (Ahmad ibn ‘Ali ibn ‘Abd al-
Wahid); 2:535-36 (‘Ali ibn Ahmad ibn ‘Abd al-Wahid); #2040 in the ansab section of the work
(“Ali ibn ‘Abd al-Wahid—I could not read this entry as it was not accessible to me during my
research, yet the editor, to whom I owe a lot for leading me to most of the sources I used in this
appendix, states that both entries talk about the same person, and give the name of the son as
Ahmad). Besides, Ibn Hajar al-Asqalani (d. 852/1449) has an entry for Ahmad ibn ‘Ali ibn ‘Abd al-
Wihid, yet it only gives the name without any biography (Al-Durar al-Kaminah fi A‘yan al-Mi’ah
al-Thaminah [Hyderabad, 1348], 1:217); and he provides the biography of Ibrahim ibn ‘Ali ibn
Ahmad ibn ‘Abd al-Wahid on pp. 43-44. Moreover, Abii al-Mahasin ibn Taghribirdi (d. 874/1470)
has two entries describing our author in his Al-Manhal al-Safi wa-al-Mustawfd ba‘d al-Wafi, ed.
Ahmad Yisuf Najati (Cairo, 1956), 1:110-11 and 37980 (the latter entry is named for Ahmad ibn
Ali ibn ‘Abd al-Wahid, whereas the former is for Ibrahim ibn ‘Ali ibn Ahmad ibn ‘Abd al-Wahid).
Later sources are aware of the problem and state that the name should be Ibrahim; see Taqi al-Din
Ibn Abd al-Qadir al-Tamimi (d. 1010/1601), Al-Tabagat al-Saniyah fi Tarajim al-Hanafiyah, ed.
‘Abd al-Fattah Muhammad al-Hulw (Riyadh, 1983), 1:213-15; and ‘Abd al-Hayy al-Laknawi (d.
1304/1886), Kitab al-Fawa’id al-Bahiyah fi Tardjim al-Hanafiyah (Cairo, 1324), 10-11 [as indi-
cated in the introduction, this work is for the most part an abridgement of Mahmid ibn Sulayman
al-Kaffawi’s (d. 990/1582) Kata’ib A‘lam al-Akhyar].

48 The earliest sources for the life of the author are al-Safadi (d. 764/1363), A‘yan al-‘Asr wa-A‘wan
al-Nasr, ed. F. Sezgin and M. Amawi (Frankfurt am Main, 1990), 1:23-24, where the author
mentions a personal contact with Ibrahim in 757/1356; and Muhammad ibn ‘Ali al-Husayni (d.
765/1363-64), “Al-Dhayl al-Thani lil-Husayni,” in Min Dhuyil al-‘Ibar lil-Dhahabt wa-al-Husayni,
ed. Muhammad Rashad al-Muttalib (Kuwait, n.d.), 269 (for the father), 315-16 (for the son). Al-
Qurashi, Al-Jawahir al-Mudiyah, 2:536, mentions that the father visited them (wa-qadima ‘alayna
al-Qahirah suhbat al-qudat); the editor of Al-Manhal, 379, n. 5, quotes probably another edition of
al-Qurashi, which reads gadima ‘alaynd min Dimashq ild al-Qahirah suhbat al-‘askar fi saltanat
al-malik al-Nasir Ahmad ibn Muhammad ibn Qala’in, which establishes the date of the visit of the
father to Cairo as 742-43/1342.
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Though the nisbah Tarasusi refers to Tarsus,* Ibrahim’s father ‘Imad al-Din
‘Ali ibn Ahmad actually came from Egypt. He was born in 669/1271 in Munyah
ibn Khasib in Upper Egypt.*° His teaching career in Damascus seems to have begun
in 720/1320 at the Qal“ah Mosque.>' In 722/1322, upon the death of Shams al-Din
ibn al-‘Izz, the deputy of the Hanafi chief judge of Damascus, ‘Imad al-Din suc-
ceeded the deceased, who happened to be his father-in-law as well, in office.>* This
led him to succeed the chief judge, when the latter died in 727/1327. He taught at a
number of madrasahs, such as al-Niriyah and al-Qaymaziyah.>

Chamberlain argues for a strong competition for mansibs among the elite of
Damascus in the thirteenth and fourteenth centuries.>* Teaching posts seem to have
been a means of preserving the elite status of one’s family in the future, and fathers
worked hard for their sons to succeed them in their posts. Taqi al-Din al-Subki
could do no more than wish for “just three things: that my son here take up my
posts, that I see my [dead] son Ahmad in a dream, and that I die in Cairo.” Later
he went to the tomb of Shaykh Hamad outside the Bab al-Saghir and sought the

¥ Yaqut, MuSjam al-Buldan (Beirut, 1955-57), 4:28, states: madinah bi-thughiir al-Sham bayna
Antakiyah wa-Halab wa-bilad al-riim; and al-Sam‘ani, Al-Ansab (Hyderabad, 1978), 9:65, reads:
bilad al-thaghr bi-al-Sham. Gabriela Linda Guellil, Damaszener Akten des 8./14. Jahrhunderts
nach at-Tarsists Kitab al-I‘lam: Eine Studie zum arabischen Justizwesen (Bamberg, 1985), 17, n.
3, takes it correctly to refer to Tarsus in modern Turkey, hence her title; yet she, too, is aware that in
the sources the proper spelling is al-TarasusI.

0 Al-Qurashi, Al-Jawahir al-Mudtyah, 2:535; al-Nu‘aymi (d. 927/1521), Al-Daris fi Tarikh al-
Madaris (Damascus, 1948), 1:622; Ibn Tultin (d. 953/1546), Qudat Dimashg (Damascus, 1956),
196. Munyah ibn Khasib is located, according to al-Nu‘aymi and Ibn Taltn, in upper Sa‘id (Up-
per Egypt), whereas Yaqut, Mujam al-Buldan, 5:218, calls the town Munyah Abi al-Khusayb and
indicates that it is in lower Sa‘id. Al-Hulw states that this town is modern Minya, located on the
western bank of the Nile, the capital of the province of Minya, one of the provinces of central Sa‘id;
al-Qurashi, Al-Jawahir al-Mudiyah, 2:535, n. 1.

1 Al-Nu‘aymi (Al-Daris, 1:622); Ibn Tulun (Qudat Dimashg, 196); Ibn Kathir (d. 774/1373), Al-
Bidayah wa-al-Nihayah (Beirut, 1994), 14:7:77.

2That ‘Imad al-Din was the son-in-law of Shams al-Din ibn al-‘Izz is only mentioned by Ibn Kathir,
Al-Bidayah wa-al-Nihayah, 14:7:81. Yet Najm al-Din Ibrahim does refer to him as his maternal
grandfather in Tuhfat al-Turk, 109, where the name appears wrongly because of the Berlin manu-
script; see MK, fol. 102a, lines 14—15, where the name is correct; al-Sayyid misidentifies the person,
reading Shams al-Din as Sadr al-Din (Tuhfat al-Turk, 109, n. 2).

33 For the location of these madrasahs, see Michael Chamberlain, Knowledge and Social Practice
in Medieval Damascus, 1190-1350 (Cambridge, 1994), map 2, p. xv. Besides these two, he also
taught at al-Rayhaniyah, the tenure of which he held even after giving up his chief judgeship, and
al-Muqaddamiyah; Ibn Kathir, Al-Bidayah wa-al-Nihayah, 14:7:126, 175; al-Nu‘aymi, Al-Daris,
1:622; Ibn Tultn, Qudat Dimashq, 197; for a document about his appointment to al-Rayhaniyah,
see al-Qalqgashandi, Subh al-A‘shd fi Sina‘at al-Insha’ (Cairo, 1332-40), 12:78-80, cited by Guellil,
Damaszener Akten, 18.

3 Chamberlain, Knowledge and Social Practice, 91-107.
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shaykh’s intercession: “I have three sons, one of whom has gone to God, another
is in Hijaz and I know nothing of him, and the third is here. I want him to take my
posts.”>

‘Imad al-Din seems to have operated in this framework as well. In 734/1334, his
son Najm al-Din Ibrahim began teaching at al-Igbaliyah al-Hanafiyah, when he was
only 15 years old; and in 737/1337, he taught at al-Shibliyah.>*

A widely used method for securing the tenure of one’s intimates was the nuziil,
or “resignation,” of the office holder in favor of them, while he “had the power to
do so.”%" That is exactly what ‘Imad al-Din did in 746/1346; thus Najm al-Din, after
a deputyship of about two years, became the chief Hanafi judge of Damascus and
succeeded his father in the teaching position at al-Nariyah as well.’® ‘Imad al-Din
died in 748/1348 in al-Mizzah, on the outskirts of Damascus.>®

Najm al-Din Ibrahim was born in al-Mizzah, in 720/1320.% From 746/1346
onwards, he held the Hanafi chief judgeship and a teaching position at al-Nuriyah.
Among the interesting anecdotes about his life mentioned in the biographical dic-

53 Cited by Chamberlain, Knowledge and Social Practice, 95 and n. 23, from al-Subki, Tabagat al-
Shafi‘tyah al-Kubrd (Cairo, 1964-76), 6:175. What Taqi al-Din asked for was realized, as his son
Taj al-Din succeeded him in office; Ibn Tultn, Qudat Dimashg, 103.

% Tbn Kathir, Al-Bidayah wa-al-Nihayah, 14:7:133-34, 141. Al-Shibliyah is on the foot of Mount
Qasyun, northwest of Damascus; Ibn Talan, Al-Qala’id al-Jawhariyah fi Tarikh al-Salihiyah (Da-
mascus, 1949), 128-29.

57Chamberlain, Knowledge and Social Practice, 93-94.

% Al-Safadi, A%yan al-‘Asr, 23, uses the exact terminology: nazala la-hu waliduhu ‘an mansib al-
qgada’. To arrange this affair, the father talks to the amir Sayf al-Din Yalbugha [ra’ib in Damas-
cus, 746-48; Ibn Tulun, I‘lam al-Ward bi-man Wulliya Na’iban min al-Atrak bi-Dimashq al-Sham
al-Kubrd (Cairo, 1973), 19-20], who in turn writes to the sultan and gets his approval. See also
Ibn Kathir, Al-Bidayah wa-al-Nihayah, 14:7:175; and for a document about his appointment to al-
Niriyah, see al-Qalqashandi, Subh al-A‘shd (Cairo ed.), 12:353-55, cited by Guellil, Damaszener
Akten, 21. The way the father succeeds his father-in-law and is succeeded by his son is very much
in line with the predominant practice of the age. Escovitz indicates that 25 out of 31 judges of
Cairo under Turkish Mamluk sultans, whose reason for appointment can be discerned, came to of-
fice through nepotism, na’ib succession, the combination of both, and patronage (see the chart of
“Reasons for Appointments” in Escovitz, The Office of Qadi al-Qudét, 82). This should lead us to
consider carefully whether these informal ways of coming to office are anomalies, or the very basis,
hence the norm, of the operation of public offices.

% For Mizzah, see Yaqut, Mu‘jam al-Buldan, 5:122. Besides the sources cited, biographical info -
mation about ‘Imad al-Din may also be found in al-Husayni, “Al-Dhayl al-Thani,” 269; Ibn Hajar,
Al-Durar al-Kaminah, 3:18-19; Abt al-Mahasin Ibn Taghribirdi, Al-Nujim al-Zahirah fi Muliik
Misr wa-al-Qahirah (Cairo, 1949), 10:181; and al-Laknawi, Al-Fawa’id al-Bahiyah, 117.

% The date is given as 721 by al-Safadi, A‘yan al-‘Asr, 23, and Ibn Hajar, Al-Durar al-Kaminah,
4:43, though this date does not agree with Ibn Kathir, who states that Najm al-Din was 15 years old
in 734/1334 (Al-Bidayah wa-al-Nihayah, 14:7:133-34). Ibn Tultin, Qudat Dimashg, 198, gives a
precise date, 2 Muharram 720, which is closer to Ibn Kathir’s statement.
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tionaries, there is one that supports Chamberlain’s argument about the competition
among the elite over available positions at madrasahs. Najm al-Din was challenged
over the position at al-Khattiniyah by someone called ‘Ala’ al-Din Ibn al-Utrish,
and some members of the scholarly elite got involved in the issue by writing letters
in support of Najm al-Din. One of them, Abu al-Baqa’ al-Subki, later Shafi‘i chief
judge of Damascus, claimed Najm al-Din to be the shaykh of Hanafiyah in all Syria
(al-Sham).®!

Najm al-Din seems to have had good relationships with the political authorities
as well; in 750/1349, he received a robe of honor from Cairo. And when he died in
758/1357, his funeral prayer was led by the amir “Ali al-Mardani, the deputy of the
sultan in Damascus.®® His works are many, and the following is a tentative list:

* Tuhfat al-Turk fima Yajib an Yu‘mala fi al-Mulk, written in 753/1352, for which
Brockelmann mentions three copies, among them the Berlin 5614, which is the
manuscript used by al-Sayyid for publication. In addition to the ones men-
tioned by Brockelmann, at least two more copies exist, the second of which
formed the basis for a draft translation into English by Rifa’at Abou-El-Haj.®

* Al-Niir al-Lami‘ fima Yu‘malu bi-hi fi al-Jami‘, a short treatise about the ad-
ministration of the Umayyad mosque in Damascus, inserted into the sixth

' Tbn Hajar, Al-Durar al-Kaminah, 4:43; al-Tamimi, Al-Tabaqat al-Saniyah, 1:214; the latter source
is the fullest about Najm al-Din’s life, as it makes use of almost all the biographical dictionaries
written earlier. For Abt al-Baqa’ al-Subki, see Ibn Tultin, Qudat Dimashg, 106-7.

2 Tbn Kathir, Al-Bidayah wa-al-Nihayah, 14:7:186. Actually, the text suggests that this occasion
might be his official appointment as well: on Monday, 15 Jumad4 Il, . . . Najm al-Din . . . hukkima/
hakama, wa dhalika bi-tawqi® sultani wa-khil‘ah min al-diyar al-Misriyah. The date corresponds to
the coming of the new na’ib Aytamish; Ibn Taltin, /lam, 21. Gaudefroy-Demombynes, La Syrie
a L’époque des Mamelouks (Paris, 1923), 160, states that the chief judges of Damascus were ap-
pointed by the tawgqi‘ sharif of the palace. If that was his official appointment, one wonders on what
grounds he may have held his office until then.

8 Al-Safadi, Avan al-‘Asr, 23, and following him, Ibn Hajar, Al-Durar al-Kaminah, 4:43; al-
Tamimi, Al-Tabagat al-Saniyah, 1:214; al-Mardani was the na’ib of Damascus between 753 and
759; Ibn Tulun, I‘lam, 22-23.

% Hajji Khalifah, Kashf al-Zunin, 1:364, and Ibn Taghribirdi, Al-Manhal, 1:111, both give the
same date, suggesting the possibility that they saw the autograph version of the work. For the three
copies, see C. Brockelmann, Geschichte der Arabischen Literatur (Leiden, 1949), 2:95/79; idem,
Supplementband II (Leiden, 1938), 87; Ahlwardt, Verzeichnis, 5:116. A fourth copy is mentioned
by al-Zirikli, Al-A‘lam (Beirut, 1979, 4th ed.), 1:51 (cited by al-Sayyid, “Sira“ al-Fuqaha’,” 18, n.
2), as ‘Arif Hikmat Library (in Medina), figh hanafi, n. 83; and the fifth one is in Istanbul, Millet
Kiitiiphanesi, Feyzullah Efendi collection, 2122, fols. 96b—105b, ascribed to Feyzullah Efendi (d.
1115/1703), an Ottoman seyhiilisldm, of which Rifa’at Abou-El-Haj was kind enough to let me
borrow the microfilm. Abou-El-Haj’s unpublished English translation is a draft, though it greatly
helped me in finding my way in the Arabic original.
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chapter of the Tuhfah, thus published by al-Sayyid as well.® Hajji Khalifah
attributes it to Ibn al-‘Izz al-Hanafi, a name mentioned as a pseudo-author in
his entry for the Tuhfah as well.%

* Anfa‘al-Wasa’il ild Tahrir al-Masa’il, or Al-Fatawd al-Tarasiustyah, the best-
known work of the author. Several manuscripts exist; it was published in 1926,
and it was abridged by at least three later authors.%

o Al-I‘lam bi-Mustalah al-Shuhiid wa-al-Hukkam, large parts of which have
been published and translated into German by Guellil.

* Urjizah fi Ma‘rifat ma bayna al-Asha‘irah wa-al-Hanafiyah min al-Khildf fi
Usil al-Din, a short poem, mentioned by Ibn Hajar, and already reproduced
by al-Safadi.®

Apart from these published works, there are six titles mentioned by al-Magqrizi: ™

* Raf* al-Kulfah ‘an al-Ikhwan fi Dhikr ma Quddima fihi al-Qiyas ‘ald al-
Istihsan;™

 Tuhfat al-Turk, 102-5; MK, fol. 101a, line 26—fol. 101b, line 35; also see, Ahlwardt, Verzeic -
nis, 5:393. Although Guellil, Damaszener Akten, 23, n. 32, thinks that the Berlin manuscript only
includes a fragment of the work, as al-Sayyid points out, it contains all of it (“Sira‘ al-Fugaha’,”
19-20, n. 1).

% Hajji Khalifah, Kashf al-Zuniin, 1:364, 2:1983; Ahlwardt, Verzeichnis, 5:116, argues that Ibn al-
‘Izz and Najm al-Din should be the same person since the grandfather of Najm al-Din was called
Shams al-Din al-‘Izz. Yet, first of all, the grandfather is Shams al-Din ibn al-‘1zz, and he is a mater-
nal grandfather, as MK, fol. 102 a, lines 14-15 reads (see also note 52 above); and second, the Paris
copy of the Tuhfat al-Turk is ascribed to Ahmad ibn al-‘Izz al-Hanafi, not Ibrahim (Brockelmann,
GAL, 2:95/79). Thus, this problem might be connected to the biographical issue with the name
Ahmad, mentioned above; however, none of this endangers the identification of the author of Tuhfat
al-Turk and al-Nir; see the next footnote.

7 Al-Fatawd al-Tarasiisiyah aw Anfa al-Was@’il ild Tahrir al-Mas@’il, ed. Mustafda Muhammad
Khafaji (n.p., 1344/1926). See Brockelmann, GAL, 2:95/79, and Supplementband II, 87, where it is
mentioned that the two abridgements were made in the sixteenth and eighteenth centuries; the third
one is taken from Hajji Khalifah’s entry on the book in Kashf al-Zuniin, 1:183, which does not give
a date. The Anfa“ is referred to by the author in the Tuhfat al-Turk as his own work, clinching the
case for Najm al-Din’s authorship of the Tuhfar al-Turk (Tuhfat al-Turk, 136; MK, fol. 104b, lines
32-33).

% See n. 49 above. The four manuscripts examined by Guellil are described in Damaszener Akten,
29-32. The work is also attributed to a different author: see Brockelmann, Supplementband II, 87;
and Hajji Khalifah, Kashf al-Zuniin, 1:127. Guellil resolves the problem, Damaszener Akten, 29.

% Tbn Hajar, Al-Durar al-Kaminah, 1:44, and following him al-Tamimi, Al-Tabagat al-Saniyah,
1:215; they may have seen the poem in al-Safadi, A‘yan al-‘Asr, 23-24.

70 Al-Magqrizi (d. 845/1442), Kitab al-Suliik li-Ma‘rifat Duwal al-Mulitk (Cairo, 1970), 3:1:36; and
following him, Ibn Taghribirdi, Al-Nujim, 10:326, and idem, Al-Manhal, 1:110-11.

"' Hajji Khalifah, Kashf al-Zuniin, 1:830 and 910, both referring apparently to the same work.
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o Al-Ikhtilafat al-Wagqi‘ah fi al-Musannafat,; ™
* Manasik al-Hajj,

* Mahzarat al-Thram;™

» Al-Isharat ft Dabt al-Mushkilat; ™

* Al-Fawa’id al-Manzamah fi al-Figh.™

Another important title might be Wafayat al-A‘yan min Madhhab Abt Hanifah al-
Nu‘man, which seems to be at least three volumes.”
Two more works of his are available in manuscript form:

* ‘Umdat al-Hukkam fima la Yanfudhu min al-Ahkam;™
o Al-Unmiidhaj min al-Ulam li-Arbab al-Fuhim.”

Other titles attributed to him are:

» Al-Khisal fi Furii® al-Hanafiyah, ®
 Risalah fi Jawaz (al-Jum‘ah) fi Mawdi‘ayn min Misr, !

21bid., 1:33.

31bid., 2:1832, referred to as Manasik al-Tarasiisi, yet the description of the book as mutawwal
parallels al-Magqrizi and Ibn Taghribirdi.

"*1bid., 2:1616.

31bid., 1:97.

®This is the work referred to by Brockelmann as Al-Fawa’id al-Fighiyah al-Badriyah, written in
754/1352, composed in one thousand verses; see GAL 2:95/79, and Supplementband II, 87. Hajji
Khalifah has two different entries, one called Al-Fawa’id al-Fighiyah, described as a manzimah
(Kashf al-Zuniin, 2:1300); and one called Manziimah fi al-Furii‘, described as comprising a thou-
sand verses. Hajji Khalifah adds that the author called it Al-Fawa’id al-Badriyah al-Fighiyah, then
wrote a commentary on it, called Al-Durrah al-Saniyah, which became a source for the manziimah
of Tbn Wahban (ibid., 2:1867); see also Isma‘il Pasha al-Baghdadi, Idah al-Makniin fi al-Dhayl ‘ald
Kashf al-Zuniin (Tehran, 1967, 3rd ed.), 1:615. This work is probably the second-best-known title
of the author, as Ibn Qutlubugha (d. 879/1474), Taj al-Tarajim fi Tabaqat al-Hanafiyah (Baghdad,
1962), 4, only cites two works of the author in his short entry, namely Al-Fawa’id and Al-Fatawd.
" Hajji Khalifah, Kashf al-Zuniin, 2:1098 and 2019, apparently both referring to the same work;
al-Zirikli mentions a copy of it in al-Zahiriyah library in Damascus (Al-A‘lam, 1:51, n. 9625); and
Mahmiid Hasan al-Tunki, Mu$am al-Musannifin (Beirut, 1344), 3:243, mentions that he came
across the first and third volumes of this work. This work might be the reason why Wiistenfeld in-
cluded Najm al-Din Ibrahim among the historians of the Arabs in his Die Geschichtsschreiber der
Araber und ihre Werke (Gottingen, 1882), 419.

8 Hajji Khalifah, Kashf al-Zuniin, 2:1166-67; Brockelmann, GAL, 2:95/79.

" Isma‘l Pasha al-Baghdadi, Idah al-Maknin, 1:137; al-Zirikli, Al-Alam, 1:51, states this title is
available in Awqaf Baghdad, no. 6470.

%0 Hajji Khalifah, Kashf al-Zuniin, 1:705; Isma‘il Pasha al-Baghdadi, Idah al-Makniin, 1:430.

81 Hajji Khalifah, Kashf al-Zuniin, 1:858; this treatise is written in response to Risalah fi al-Jum‘ah
wa-‘Adam Jawaz al-Salat fi Mawadi‘ Muta‘addidah by a certain Qiwam al-Din Amir Katib ibn
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* asharh to the famous Hidayah of al-Marghinani;®

* Al-Siraj wa-al-Wahhaj; %

* Raf* Kulfat al-Ta‘ab li-ma Yu‘malu fi al-Duriis wa-al-Khutab, **
* Dhakhirat al-Nazir fi Ashbah wa-al-Naza’ir.®

Amir ‘Umar.

821bid., 2:2039, supposedly in five volumes.

81bid., 1:984, yet the identification of the author is far from certain, as only the nisbah al-Tarasts is
mentioned. According to the description of Hajji Khalifah, the work seems to have been translated
into Ottoman Turkish in the sixteenth century.

$1bid., 1:910.

8 Al-Zirikli, Al-A‘lam, 1:51.
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APPENDIX II: FURTHER POINTS OF COMPARISON BETWEEN
HANAFISM AND SHAFI‘ISM %
First, the application of a hadd punishment to a slave: according to al-Tarastisi, Abu
Hanifah states that the owner of the slave is not eligible to apply the hadd without
the permission of the ruler, whereas al-Shafi‘t claims that the owner does not need
the permission of the ruler. For the author, this is an offense against the sovereignty
of the sultan because the Prophet said: “(The prerogative of) the hudiid belongs to
the rulers.”®’

Second, according to al-Tarasiisi, whereas Abti Hanifah does not hold the ruler
responsible for a person who dies under a deserved razir, al-Shafi‘1 does.®®

Third, if a person kills a lagit, according to Abii Hanifah, the sultan has the li-
cense to execute retaliation, whereas for al-Shafi‘i, he does not.®

Fourth, for Abii Hanifah, the feast prayer is permissible only if the sultan or his
deputy is present, whereas al-Shafi‘1 does not see the sultan’s or his deputy’s pres-
ence as necessary.”

% See n. 20 above.

87 Tubfat al-Turk, 67, MK, fol. 97a, lines 20-23. Here, as in most of the other points, the source
of al-Tarasusi, as indicated by al-Sayyid, seems to be Sibt Ibn al-Jawzi’s (d. 654/1256) Al-Intisar
wa-al-Tarjih lil-Madhhab al-Sahih (Madinat Nasr, n.d.), 17. However, Sibt Ibn al-Jawzi never men-
tions al-Shafi‘1 as the opposing view; he states the other view as wa-qgala ghayruhu, or wa-qala
man khalafahu in all his nine points. Another Hanafi, al-Marghinani (al-Tarastsi wrote a sharh of
his Al-Hidayah; see Appendix D), states that al-Shafi‘T argues that the owner has absolute wilayah
over his slave; then he invokes the tradition of the Prophet that four (prerogatives) belong to the
rulers, among them the hudiid, which is a version of the tradition that al-Tarastsi employs (Al-
Hidayah, 4:119-20). Yet the tradition seems to be quite weak, as there are at least three versions
of it where the four things mentioned differ, and one of them includes only three prerogatives; see
Jamal al-Din al-Zayla‘i (d. 762), Nasb al-Rayah, Takhrij Ahadith al-Hidayah (published together
with al-Hidayah), 4:119-20, for the three versions the transmissions of which do not reach back to
the Prophet; the tradition is not mentioned by Wensinck.

8 Tuhfat al-Turk, 66; MK, fol. 97a, lines 16—18; Sibt Ibn al-Jawzi, Al-Intisar wa-al-Tarjih, 17. Al-
Marghinani, Al-Hidayah, 4:175, states that al-Shafi‘T holds the bayt al-mal responsible for blood
money.

8 Tuhfat al-Turk, 68; MK, fol. 97a, lines 28-29; Sibt Ibn al-Jawzi, Al-Intisar wa-al-Tarjih, 18.

? Tuhfat al-Turk, 67-68, MK, fol. 97a, lines 26-28. There is a disagreement over the presence of
the sultan or his deputy at the Friday prayer, but I could not find any reference to the issue in feast
prayer; see al-Tahawi, Mukhtasar al-Tahawi, 35; al-Marghinani, Al-Hidayah, 2:233; al-Sarakhsi,
Kitab al-Mabsit, 2:25, where the author states that if the sultan stays in his residence, then the
people should find out whether its door is open or not, the open door indicating permission for the
Friday prayer. The argument seems to depend on the weak tradition referred to above, as the Friday
prayer is one of the four prerogatives mentioned. On the other hand, the Shafi‘i al-Shirazi (d. 476)
recognizes the permission of the sultan for Friday prayer as a sunnah; and al-Mawardi, by dividing
the mosques into two, the government mosques—which are big and hence host the Friday prayer—
and the public mosques, and by giving the right of appointment of a prayer leader to the former
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Fifth, in a funeral prayer where both the sultan and the relatives of the deceased
are present, Abu Hanifah says that the sultan should lead the prayer, while al-Shafi‘i
claims that the relatives have priority.°!

Sixth, the booty of the killed does not belong to the killer according to Abu
Hanifah, unless the ruler specifies beforehand that whoever kills someone has the
right to the booty of the killed; whereas for al-Shafi i, the booty belongs to the killer
whether the ruler stipulated so or not.*?

exclusively to the sultan, in effect modifies the Shafi‘i view; Norman Calder, “Friday Prayer and
the Juristic Theory of Government: Sarakhsi, Shirazi, Mawardi,” BSOAS 49 (1986): 41, 44-45; al-
Mawardi, Al-Ahkam al-Sultaniyah, 172, 179-80.

o' Tuhfat al-Turk, p. 68; MK, fol. 97a, 1. 29-31; Sibt Ibn al-Jawzi, Al-Intisar wa-al-Tarjih, 18. Al-
Shafi‘i, Kitab al-Umm, 1:461, sees this as a private matter, hence the priority of the relatives. See
also al-Tahawi, Mukhtasar al-Tahawi, 41; and al-Marghinani, Al-Hidayah, 2:315, who gives an
elaborate line of succession according to which if the sultan is not present, then the gadi should lead
the prayer; if he is not present either, then the imam of the neighborhood should lead the prayer; the
relatives come only after him.

2 Tuhfat al-Turk, p. 66; MK, fol. 97a, lines 14—16; Sibt Ibn al-Jawzi, Al-Intisar wa-al-Tarjth, 17; al-
Sarakhsi, Kitab al-Mabsiit, 10:47-48. Al-Shafi1, Kitab al-Umm, 4:184, states that what the Prophet
said at the battle of Hunayn, man qatala qgatilan la-hu salabuhu, is a hukm since the Prophet gave the
booty to the killer on other occasions as well, as opposed to an ijtihad limited to this particular case,
a view held by Malik (see n. 2, p. 184). This becomes a trivial issue as that kind of booty is limited
to the things that are on the body of the person who is killed, excluding his properties (Ibn Jama‘ah,
Tahrir al-Ahkam, 220); besides, there are five conditions which qualify whether the killer deserves
the booty of the killed (ibid., 219-20).
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