MuHAMMAD N. ABDUL-RAHMAN
KING FAISAL UNIVERSITY

An Arabic Marriage Contract and Subsequent Divorce
from Mamluk Jerusalem: The Haram al-Sharif No. 302

Introduction

Documents from the Haram al-Sharif' are considered to be among the most im-
portant historical sources from Mamluk Jerusalem because there are so few nar-
rative or documentary sources that chronicle the city in this period. In addition,
they are the oldest extant documents concerning the affairs of the city’s Muslims
in particular, and its Jews and Christians in general. Among the most important
of the Haram al-Sharif documents are those related to the situation of dhimmis
in Jerusalem during the Mamluk era.? As is well known, the Jews and Christians
shared their lives in Jerusalem with Muslims, and the mingling of customs and
traditions was a defining characteristic of the society of medieval Jerusalem.

This is a revised version of a paper given at Writing Semitic: Scripts, Documents, Languages in
Historical Context: The Sixth International Society for Arabic Papyrology Conference, hosted
by the Committee of Semitic Philology of the Bavarian Academy of Sciences and Humanities,
7-10 October 2014. I would like to thank Matt Malczycki and Lucian Reinfandt, as well as the
anonymous reader, for their helpful remarks on my edition of the document and for their useful
comments on this paper. I am also grateful to them for checking my English.

'The Haram documents consist of approximately nine hundred documents discovered in 1974-76
in Jerusalem at the Islamic Museum located at al-Haram al-Sharif. The vast majority of these
documents are linked to the Jerusalem judge Sharaf al-Din ‘Is4 ibn Ghanim and to his period in
office between the years 793/1391 and 797/1395. The sample of surviving documents—primarily
estate inventories but also a few documents from other areas of the law within the qadi’s compe-
tence—contradicts the assumption that the Haram corpus is a systematically compiled archive
of qadi records. It has been catalogued by Donald Little, and was the subject of a monograph
by Huda Lutfi. See Linda S. Northrup and Amal A. Abul-Hajj, “A Collection of Medieval Arabic
Documents in the Islamic Museum at the Haram al-Sharif,” Arabica 25 (1979): 282-91; Huda Lutfi,
“A Study of Six Fourteenth-Century Iqrars from al-Quds Relating to Muslim Woman,” Journal
of the Economic and Social History of the Orient 26 (1983): 246-94; idem, Al-Quds al-Mamlikiyya: A
History of Mamlitk Jerusalem Based on the Haram Documents (Berlin, 1985); Donald P. Little, A Cat-
alogue of the Islamic Documents from al-Haram as-Sarif in Jerusalem (Beirut and Wiesbaden, 1984);
Muhammad Ts4 Salihiyah, “Min wath®’iq al-Haram al-Qudsi al-Sharif al-Mamlakiyah,” Hawliyat
Kulliyat al-Adab, vol. 6., Monographs, vol. 26 (Kuwait, 1985); Watha’iq Maqdisiyah Tarikhiyah, ed.
Kamil J. al“Asali (Amman, 1983-89); Christian Miiller, “The Haram Al-Sarif Collection of Arabic
Documents in Jerusalem: A Mamluk Court Archive?” Al-Qantara 32, no. 2 (2011): 435-59.

2There are some studies that have examined the situation of dhimmis in Jerusalem in the Mamluk

era through these documents. See, e.g., Donald P. Little, “Haram Documents Related to the Jews
of Late Fourteenth Century Jerusalem,” Journal of Semitic Studies 30, no. 2 (1985): 227-64, 368-70.
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122  MUHAMMAD N. ABDUL-RAHMAN, A MARRIAGE CONTRACT AND DIVORCE

Haram al-Sharif document no. 302 contains an Arabic marriage contract and
subsequent divorce agreement. What makes this document especially significant
is that it records a marriage between a Muslim groom and a Christian bride and
then records their divorce. (It was not the first time this couple had married and
divorced each other) Marriage and divorce documents between Muslims and
Christians seem to be rare.? Therefore, these two contracts are very important to
developing our knowledge of the nature of the relationship between Muslims and
Christians in Jerusalem during the Mamluk era, on the one hand, and society’s
attitude toward such relationships on the other.

Document no. 302 contains a marriage contract on the recto and a succeed-
ing divorce agreement on the verso. Both contracts are drawn up in accordance
with usual Muslim law and procedure, both are dated in the Muslim era, and
both are witnessed entirely by Muslims. The marriage contract mentions a groom
named ‘Abd Allah and a bride named Sa‘idah. In the divorce agreement on the
verso, Sa‘idah asks ‘Abd Allah to divorce her in exchange for 400 dirhams, and
he agrees. Islamic law refers to this kind of divorce as khul“* In a khul® divorce,
the wife seeks divorce from the husband in return for monetary compensation.
In other words, she pays him for the divorce. ‘Abd Allah was already Sa‘idah’s
ex-husband, so this had been their second marriage. This union did not last long:
only nineteen months passed between the second marriage and the second di-
vorce. Thus, from several points of view these documents are different enough
from other known marriage contracts to deserve our special attention.

In fact, the incidence of divorce in Mamluk society was remarkably high. The
frequency of divorce may have been—as Rapoport mentions—a simple result of the
easy repudiation allowed by Islamic law.® Leila Ahmed reports that “the divorce
nearly always occurred at the instigation of the husband. Occasionally references
indicate that women in rare instances sought and obtained divorce, though gen-
erally at the price of relinquishing the right to see their children or after paying
their husband a sum of money.”® Nevertheless, Rapoport has written that “the
majority of divorces in Mamluk society were consensual separations” and that

SThere are ten marriage contracts in the Haram al-Sharif collection, but this document is the
only one between a Muslim and a Christian. Although the vast majority of these documents are
linked to the Jerusalem judge Sharaf al-Din ‘Is4 ibn Ghanim, it is difficult to link this document
to this judge. Document no. 302 is signed by witnesses not working under the judge Sharaf al-
Din. See Miiller, “The Haram Al-Sarif collection,” 446.

*See Ibn Manzur (d. 711/1311), Lisan al-Arab (Cairo, 1960), 8:77; al-Ramli (d. 1004/1595), Nihayat
al-muhtaj ila sharh al-minhaj (Cairo, 1413), 6:393.

*Yossef Rapoport, Marriage, Money and Divorce in Medieval Islamic Society (Cambridge, 2005), 5.
Leila Ahmed, Women and Gender in Islam: Historical Roots of a Modern Debate (New Haven, 1992),
106.

©2019 by Muhammad N. Abdul-Rahman.
5 DOI: 10.6082/pkrn-4q45. (https://doi.org/10.6082/pkrn-4q45)
DOI of Vol. XXII: 10.6082/sc8t-2k77. See https://doi.org/10.6082/9vb3-wt15 to download the full volume or

individual articles. This work is made available under a Creative Commons Attribution 4.0 International license
(CC-BY). See http:/mamluk.uchicago.edu/msr.html for more information about copyright and open access.



MAMLUK STUDIES REVIEW Vor. 22, 2019 123

“breaking up a marriage was rarely a one-sided affair.”” However, according to
Lowry, “the legal manuals often dwell upon the many forms of the male-initiated
divorce (talaq) at the expense of hiding the reality that female-initiated divorce
(khul‘) has been a frequent occurrence in the history of Muslim women as well.”®

In his analysis of the issue of marriage and divorce in Jerusalem in the Mam-
luk era, Rapoport has reported—and I agree with him—that “the legal form of
the majority of divorces in Mamluk society was consensual separation (khul),
although the formalities of divorce deeds concealed an interplay of various legal
and extralegal pressures. In consensual separations, the wife gave up her finan-
cial rights—in particular her claim to the late marriage gift—in return for a di-
vorce, and according to the legal phrasing women were always the initiators of
consensual divorces; they would ask for the divorce and give up their financial
rights in return.”®

According to Tucker, we must distinguished between upper-class and lower-
class marriage practices; she noted that lower-class women were much more like-
ly to marry more than once and that there was an “impermanence” in lower-class
marriages.'

Lowry has shown that khulwas more common than previously thought. There
was also an instance of a dissolution of marriage (faskh) found in the Haram
documents based upon abandonment and the groom not paying the promised
marriage gift."

With regard to the legal form of the two divorces that happened between ‘Abd
Allah and Sa‘idah, a khul divorce is a single irrevocable divorce (although there
are differences of opinion on this). There is no waiting period (‘iddah), and any
remarriage with the ex-wife must take place with a new marriage contract and a
new marriage gift. However, because this was the second divorce, if ‘Abd Allah
were to repudiate Sa‘idah a third time, it would trigger a “major” divorce (al-
baynunah al-kubra), after which the couple could not remarry unless Sa‘idah had
an intervening consummated marriage to another man."

"Rapoport, Marriage, Money and Divorce, 112.

8Colleen Lowry, “Marriage and Divorce in Late Fourteenth-Century Jerusalem” (M.A. thesis,
Portland State University, 2007), 162.

*Rapoport, Marriage, Money and Divorce, 72.

©Judith E. Tucker, “The Arab Family in History: ‘Otherness’ and the Study of the Family,” in Arab
Women: Old Boundaries, New Frontiers, ed. Judith E. Tucker. (Bloomington, 1993), 203.

ULowry, “Marriage and Divorce,” 193.

2 Abed Awad, and Hany Mawla, “Divorce: Legal Foundations,” Oxford Encyclopedia of Islam and
Women (Oxford, 2013), 219-20.
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There are ten marriage and eight divorce contracts in the Haram al-Sharif col-
lection.” Two of them are khul® divorce documents (nos. 44 and 302). All of the
marriage contracts begin with asdaqa (“he bestowed”) or hadha ma asdaqa (“this
is what he bestowed”), while the divorce contracts begin with the wife’s name
and that she “asked” or “requested” (sa’alat) that her husband divorce her by khul".
In the Haram documents, the divorce decrees were written on the bottom or on
the back of the marriage contracts. Eight of the ten marriage contracts mention a
divorce either in the margin or on the verso.™

Rapoport mentions that “the main function of the marriage contract, apart
from testifying to the validity of a marriage, was to record the marriage gift
pledged by the groom at the time of the marriage. The groom’s marriage gifts
were specified in cash. They were divided into advance and deferred portions,
with the advance payment almost always smaller than the deferred portion. Be-
fore the Mamluk period, the late payment was usually postponed for a set num-
ber of years. For example, a husband would pledge to pay the remainder of the
marriage gift after five, eight or ten years. However, by the thirteenth century it
had become common to divide the late portion into yearly installments. Alterna-
tively, in some Mamluk marriage contracts the deferred portion was designated
as a due debt, which was payable upon demand.”"®

Some scholars have studied the amounts of the marriage gifts mentioned in
the Haram al-Sharif collection; Huda Lutfi studied eight documents that men-
tioned deferred marriage gifts owed by the husbands’ estates to the wives and
noted that the deferred marriage gifts were “modest,” between 5 and 36 dinars.'
When Lowry studied the ten marriage contracts in the Haram al-Sharif collec-
tion, she noticed that two documents mentioned a marriage gift in dinars and
the rest used dirhams. She suggests that according to the approximate rate of ex-
change the dirham amounts would have been equal to between 6 and 25 dinars."”

BSee Little, Catalogue, 300-6.

WLittle, Catalogue, 300; Lowry, “Marriage and Divorce,” 69, 133.
“Rapoport, Marriage, Money and Divorce, 35.

Lutfi, AI-Quds al-Mamlukiyya, 285.

"Lowry, “Marriage and Divorce,” 118.
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Haram al-Sharif Document No. 302"

Dates: Recto: 2 Rajab 794/25 May 1392

Verso: 4 Safar 795/20 December 1392

General Description: The document is paper (28.5 cm x 28.9 cm), in good condi-
tion. There are some small holes in the middle of the upper part, and some traces
of moisture. The recto contains a text of seven lines and three subsequent wit-
nessing clauses. The judge’s signature in the form of a motto (‘alamah) is written
on the upper left side of the document. The verso has six lines and two witnessing
clauses, as well as the judge’s ‘alamah above in the middle. The text on the verso
is written in the upper left and upper right of the leaf, while the lower half is left
blank.

Script: The text proper of both documents is written in a fair naskhi, that of the
recto being larger and clearer. Diacritical points are lacking, except for a very few
instances. The signatures of witnesses are written by several hands, all of which
are more or less extremely cursive and contain peculiar ligatures as well as some
typical abbreviations.

Arabic Transcription

Recto
(Heading)
A gy odis 1
Sl oy s bl 2
(Text)

s ey dly da Lo ol Loy oo )l a8 s 1
S BN Sm ansho Sgils Bk Ll Al cal) oy jeate el Jla Sl Gas) 2

JS5 op by ey

Syeg A e Lol i sl Ol e AU 4zt e dadize il ST Gaal) dalizg bl 3
Noasl/

o83 Blaay) Jtog dhalas B30l 30 8200 allll o aslis Blio oy ade Al ot 4 diny 4idy 4
et

bz W3k clUs e e Letag Lo ki) oo d) OF Copall 530l Ligleg a3 3 - pap WL 5
S

8%The Islamic Documents from The Haram al-Sharif Collection in Jerusalem,” microfilm held
by Institut de Recherche et d’Histoire des Textes, Collége de France, Paris (France). Plates 1-2.

“In the short description in Little’s Catalogue, the groom’s name is misread as al-“Abd lillah (Ser-
vant of God) instead of al-Maghribi al-nassaj (Moroccan weaver). Little, Catalogue, 303.
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Lalad
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Translation

(Heading)
1. Held legally by
2. Salih ibn Khalil ibn Salim al-Shafi‘t

(Text)

1. In the name of Allah, the Beneficent, the Merciful. May Allah praise our
prophet Muhammad and his household and companions and give peace to
them!

2. Shaykh Jamal al-Din ‘Abd Allah ibn Manstr ibn Ibrahim al-Maghribi al-nassaj,
who lives in Qalanstuwah village, has assigned a marriage gift to his fiancée
Sa‘idah, the mature woman daughter of Tama ibn Tawakil

3. the Christian who was separated by mutual consent from the bestower previ-
ously mentioned by means of a single divorce before this date, and free of legal
impediment; he has assigned as a marriage gift to her with God Almighty’s
blessing and with his help
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4. in its success in accordance with the Sunnah of the Prophet Muhammad, may
Allah honor him and grant him peace, a total marriage gift of silver dirhams,
good and full, which at this time equal 400 dirhams, half of which is

5. 200 dirhams. It will be paid later, and they both must live together well (Allah
is with the righteous), and he who gave her in marriage to him accordingly
accepted willingly that her representative in this contract be the magistrate,

6. who put his honorable signature above in accordance with the mandate of the
Shari‘ah law after he explained it. The husband accepted this (contract) in a
legal manner and affirmed that orally

7. in accordance with the legal word, and in the presence of those in whose legal
attendance the contract was completed, and has been certified on 2 Rajab of
the year 794.

(a)

8. T attended the blessed contract and I have witnessed all that is in it

9. And what is written in it on this date.

10. Written by Muhammad ibn ‘Abd al-Mutallab
(b)

8. T attended

9. The blessed contract

10. Written by ‘Ali ibn Ibrahim
(©)

8. I attended the blessed contract

9. And I have witnessed all that is in it

10. Written by Hasan ibn Muhammad

Commentary

(Heading)

1. &) Gk odds This phrase confirms the legitimacy of the contract and that
the procedures were in accordance with Islamic law. It is an ‘alamah notation
containing a judge’s recognition that a process took place in his court. Judges
often wrote their mottos to the left of the basmalah.” 1t is called ‘alamah be-
cause it is written in the place (bayt, mawda‘) on a court record where the judge
writes the motto that serves as his signature.”

»See al-Asyuti (d. 880/1475), Jawahir al-‘uqid wa-mu‘in al-qudah wa-al-muwaqqi‘in wa-al-shuhiid,
ed. Muhammad Surtr al-Sabbah (Cairo, 1955), 2:369. For the use of the ‘alamah by judges of late
Mamluk and early Ottoman Egypt, see Rudolf Vesely, “Die richterlichen Beglaubigungsmittel:
Ein Beitrag zur Diplomatik arabischer Gerichtsurkunden,” Orientalia Pragensia 8 (1971): 12-18.

%See Little, “Haram Documents Related to the Jews,” 247.
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2. Salih ibn Khalil ibn Salim al-Shafi‘i* is the judge who certified this contract;
the title of the judge (al-Shafi‘i) reveals that the contract was in accordance
with the Shafi‘i school, which was prevalent at the time in Egypt and Syria.*
The office of gadi al-qudah (chief judge) was limited to the Shafi‘i school in the
era of the Ayyubid state and the first years of the reign of the Mamluks until
663/1265, when Sultan Baybars (658-76/1260-77) appointed four chief judges,
each representing one of the four Sunni schools: Shafi‘i, Hanafi, Maliki, and
Hanbali. Each judge was ordered to rule in accordance with his school.** Mar-
riage and divorce contracts often followed the groom’s school.*

(Text)

2. daef This word is not enough for the validity of the contract in accordance
with the Shafi‘i school,” because this school requires the existence of an ex-
plicit word for marriage in the contract. The Hanbali view is similar, while the
Hanafi school accepts a marriage contract with either an explicit or implicit
reference to marriage. For the Malikis, it suffices to mention only the marriage
gift.” However, there is an explicit reference to marriage in the fourth line in
the document: a» 95 199. Therefore, the contract is perfectly in accordance
with the Shafi‘i school.

St This is an Arabic name with a Turkish pronunciation. Derived from
“mulla,” meaning Mr., teacher, shaykh, it is here pronounced Manla. We should
note the names in this line: the name of the groom (‘Abd Allah), his father
(Mansur), and his grandfather (Ibrahim); his last name (al-Maghribi) and his
lagab (Jamal al-Din); and his place of residence (Qalanstwah).?® Next come the
names of the bride (Sa‘idah), her father (Tuma), and her grandfather (Tawakil).
This detailed information is necessary in order to complete the contract in ac-
cordance with Islamic law.?

2There is not much information about this judge in the books of biography, except that Ibn Hajar
al-Asqalani was one of his students. He might have been a Qalansawah village judge working
under the supervision of the Jerusalem judge Sharaf al-Din. See al-Sakhawi (d. 902/1496), Al-
Jjawahir wa-al durar fi tarjamat Shaykh al-Islam Ibn Hajar, ed. Ibrahim ‘Abd al-Majid (Beirut, 1999),
205.

#°Ali al-Sa‘id ‘Ali, Al-Quds fi al-‘asr al-Mamluki (Cairo, 1986), 122.
#Tbn Kathir (d. 774/1372), Al-bidayah wa-al-nihayah, ed. Ahmad Aba Mulhim (Beirut, 1994), 13:284.

»Cf. documents nos. 321 and 610, where the judge was of the Hanbali school, as well as contract
no. 646, where the judge was of the Hanafi school.

» Al-Mawardi (d. 450/1058), Al-hawi al-kabir fi figh madhhab al-Imam al-Shafii (Beirut, 1999), 9:152.
“See al-Asyuti, Jawahir al-uqud, 2:19.

#This village lies north of Jerusalem, close to the Ramla area in Palestine. See Yaqut al-Hamaw1
(d. 626/1229), Kitab muSam al-buldan (Beirut, 1977), 4:392.

» Al-Asyuti, Jawahir al-‘uqud, 2:52.
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We notice that the groom is a Moroccan, and we know that there had
been a community of Maghribis resident in Jerusalem since at least the late
twelfth century.” There were many Moroccans in the city®! and they had a
quarter called Harat al-Magharibah,* in which were two zawiyahs: Zawiyat al-
Magharibah and a second, unnamed zawiyah that was a hostel established as a
residence for newly arrived male Moroccans.? The name of the bride’s father,
Tama, is the transcription of Thomas, but it is difficult to determine the origin
of her grandfather’s name (Tawakil); it could be Georgian or Ethiopian.

Jo 8141 This expression means that this woman is sane, adult, and free.
These are essential conditions to validate the marriage contract. Marriage con-
tracts do not state the exact age of a bride; rather this was identified in other
ways. In the Haram documents brides were described as either al-bikr al-baligh**
(“the adult virgin,” baligh meaning that she had reached puberty) or al-mar’ah
al-kamil (“the mature woman,” which usually meant that she had been previ-
ously married and was no longer a virgin).*

3. The word &s',»2d! indicates that Saidah was a Christian while ‘Abd Allah was
a Muslim. This is not odd. It was commonplace in the Muslim community
because Islamic law did not prevent Muslim men from marrying non-Muslim
women from among the ahl al-kitab (i.e., Jews and Christians).*® This is echoed
in a verse from the Surat al-Ma’idah (Q 5:5). Moreover, the Christian women
have the same rights as the Muslim women.*

il This word indicates that she had divorced him by al-khul‘. Since khul*
is considered a final divorce, when they wanted to remarry they had to craft a
new contract and marriage gift in accordance with Islamic law.*® The phrase
i pidl @bl e &d- means that there is nothing that makes this woman ineli-
gible for marriage, such as currently being married to another man.*

$Little, “Haram Documents Related to the Jews,” 250.

*'There were many Moroccans, male and female, mentioned in the Haram al-Sharif collection.
Cf., e.g., documents nos. 126, 242, 364, 407, 833.

2Mujir al-Din al-Ulaymi (d. 928/1522), Al-uns al-jalil bi-tarikh al-Quds wa-al-Khalil (Najaf, 1966),
2:402.

$3Little, “Haram Documents Related to the Jews,” 250-51.

Cf., e.g., documents nos. 44, 317.

%See Lowry, “Marriage and Divorce,” 96.

%See al-Shafi‘i (d. 204/820), Al-umm (Cairo, 1990), 5:7.

% Al-Mawardi, Al-hawi al-kabir, 9:220.

38 Al-Ramli, Nihayat al-muhtaj, 6:397; ‘Amir al-Zaybari, Ahkam al-khul‘ fi al-shari‘ah al-islamiyah
(Beirut, 1997), 135.

¥Islamic law has determined fourteen reasons that prevent the marriage of a woman. See al-
Mawardi, Al-hawi al-kabir, 9:196-97.
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4. 8,&d\ is a mixture of silver and copper, but silver is the predominant metal.*
Lyt means that these dirhams were full weight and neither blemished nor
counterfeit.*

dsles means that the dirhams in question are approved for exchange by or-
der of the sultan (sultans sometimes issued orders to prevent the use of certain
currency).* The fact that these words indicate careful emphasis on the qual-
ity of these dirhams reflects ipso facto that there had been cases of fraudulent
currency.® They set the amount of the marriage gift at 400 dirhams (about 15
dinars).** According to other Haram al-Sharif documents (e.g., nos. 291, 321,
610, 646, and 653)* dowries ranged from 150 to 600 dirhams, so the amount
mentioned here suggests that the couple belonged to the middle or even upper
middle class.*

4-5. The phrase e2;3 Wl Wiw is an example of the practice of “halving the
amount,” which is common in Mamluk-era documents. “Halving the amount”
was a cautionary measure designed to eliminate ambiguity in the numbers.
This precaution was one of the conditions necessary in the creation of a le-
gally valid contract document.” The term 4~ means the groom would paid
the sadag upon demand. The authors of legal manuals allow the contracting
parties to choose to pay the sadag three ways: at the time of marriage (magbud,
mu’ajjal), in installments (munajjam, muqassat), or upon demand (hall).*® The
phrase £s55 139 refers to the fact that the woman’s guardian (wali) in this
contract was the judge, which indicates that she did not have living paternal
relatives, the people who would normally have filled that role. In accordance
with the Shafi‘i school: “Every marriage without a guardian is void,” and it

“Ibn Manzur, Lisan al-Arab, 2:1369; al-Qalqashandi (d. 821/1418), Subh al-a‘sha fi sina‘at al-insha’
(Cairo, 1913), 4:180.

“See Anastas al-Karmali, Al-nuqid al-Arabiyah wa ilm al-numiyat (Cairo, 1939), 47.
“2Al-Munawi (d. 1031/1621), Al-nuqud wa-al-makayil wa-al-mawazin, ed. Raja’ al-Samra’i (Bagh-
dad, 1981), 122.

“Ibn Yasuf al-Hakim, Al-dawhah al-mushtabikah fi dawabit dar al-sikkah, ed. Husayn Mu’nis (Ma-
drid, 1985), 181.

“The dinar was equal 26.5 dirhams in that period; see Ahmad ‘Abd al-Raziq, La Femme au temps
des Mamlouks en Egypte (Cairo, 1973), 130.

#See some information about these documents in Little, Catalogue, 301-6. Cf. the chart for some
marriage gifts mentioned in documents of the Haram al-Sharif in Lowry, “Marriage and Di-
vorce,” 146.

*The majority of the documents found in the Haram collection that mention a marriage gift
amount seem to have totals of less than 30 dinars. See Lowry, “Marriage and Divorce,” 146.
“Tbn Farhan (d. 799/1396), Tabsirat al-hukkam fi usul al-aqdiyah wa-manahij al-ahkam, ed. Jamal
Mar‘ashli (Riyadh, 1423), 1:201.

“See al-Asyuti, Jawahir al-uqud, 2:62; Rapoport, Marriage, 52, n. 10.
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is not permissible for a woman (Muslim or dhimmi) to get married by herself
without a guardian, regardless of whether or not she is a virgin.* In the ab-
sence of a guardian such as a father or grandfather, a judge could assume the
role of wali for the purposes of the marriage contract.* The phrase Lo,y B30 is
an important condition for the completion of the contract in accordance with
the Shafi‘i school.”

6. In this line, the judge had completed the marriage proceedings in accordance
with the Shafi‘i rules. Al-Shafii says: “The marriage is never completed unless
the guardian says that the groom has become a husband to his bride, and the
groom declares his acceptance of marriage” )

(S5 5 g5 b W8 CbU-1 Ugy (LSSl 5 gSCergy 46 U0 g O Y1 1l g5 ¥). 2

7. ey8 w2928 Ml & 0 This phrase refers to the witnesses, since the marriage
contract, according to the Shafi‘i school, is not complete without two male
witnesses.” 4w, the year is often written in a kind of shorthand. Here, tisin
wa-sab® mi‘ah is abbreviated by t‘smah.>*

8-10. The signatures of three witnesses, although only two were required to en-
sure marriage contract validity.* The testimony of shahid al-‘adl (the witness of
justice)* is a condition for the validity of the marriage contract in three schools
(Shafi‘i,”” Hanbali,*® and Hanafi*’) while in the Maliki school® the testimony is
not required. Witnesses signed a contract with the word “I attended” < 2> in
the past tense; this was a requirement for certification in contracts.® Although
the bride was a Christian, all witnesses were Muslims. This is required for the
contract’s validity in the Shafi‘i school; if any witness is a dhimmi the contract

“Rules that apply in the marriage of a Muslim woman also apply in the marriage of a dhimmi
woman. See al-Shafi‘i, Al-umm, 5:7.

% Al-Mawardi, Al-hawi al-kabir, 9:90.

1 Al-Shafi‘i, Al-umm, 7:165.

2 Al-Mawardi, Al-hawi al-kabir, 9:153.

»Ibn Qudamah (d. 620/1223), Al-mughni (Cairo, 1985), 7:7.

5*Cf. Haram document no. 554; Little, “Haram Documents Related to the Jews,” 236.

>Ibn Qudamah, Al-mughni, 7:7.

*This is a judicial function handled by a group of witnesses who are known for justice, car-
ried out with the permission of the judge. See al-Mawardi, Al-ahkam al-sultaniyah wa-al-wilayat
al-diniyah (Cairo, 1969), 66; Muhammad M. Amin, “Shahid al-adl fi al-qada’ al-islami: dirasah
tarikhiyah ma‘a nashr wa-tahqiq isjal min ‘asr salatin al-Mamalik, Annales Islamologiques 18
(1982): 5.

7 Al-Mawardi, Al-hawi al-kabir, 9:27.

*Ibn Qudamah, Al-mughni, 9:347.

% Al-Sarkhasi (d. 483/1090), Kitab al-mabsut (Beirut, 1993), 6:19.

% Al-Qarafi (d. 684/1285), Al-dhakhirah, ed. Muhammad Hajji (Beirut, 1994), 4:398.

'Tbn Farhan, Tabsirat al-hukkam, 1:222.
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is illegal.** The Hanbali and Maliki schools agree with the Shafi‘i on this point,
but the Hanafi school allows dhimmi witnesses if the bride is a dhimmi.®

Arabic Transcription

Verso
(Heading)
e s el 1
(Text)
&t 1
2B gonns 3>-g ikl Lgillay Of Lgna ol ) dis Lggy abl 35S0l dmgyll smes e A Sl 2
35S 2l Ly Wigew s 4l el e Lilio oy waps Blan)) ds e dob 3
(2)alall w3y ol bty i din W £ Yy aie S ol ST o0l Je 4
Bl Yy Las Yy aiab Yy Ll Yy Uim ST Leillas 15 32 o G 41 5,ST0 5
Aoy o~ B p o el il 3 D Lagle el ay Bmgl) Bsi 0 g Yy 355Ny 6
0!
Ui Lgle ugs 7
bl e o da a8
(<)
begle des 7
w2l o e a8
Translation
(Heading)

1. He acknowledged that in my presence

(Text)
1. Praise be to Allah!
2. The lady Sa‘idah, the wife mentioned on the opposite side, has asked her hus-
band ‘Abd Allah, who attended with her, to divorce her with a single divorce
preceded

2Tbn Qudamah, Al-mughni, 7:8.
6See al-Sarkhasi, Al-mabsut, 5:35; al-Kasani (d. 587/1191), Bada’i al-sand’i* fi tartib al-shara’i* (Bei-
rut, 1986), 253.
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3. by repayment of her marriage gift in the amount of 400 dirhams (specified on
the opposite side). He agreed and divorced her accordingly

4. in consideration of the mentioned compensation. This is a final divorce, after
which she is not permissible to him except with a new contract with legal con-
ditions. She has acknowledged

5. that there is nothing remaining from the one divorcing her, neither right nor
claim, neither silver nor gold, neither marriage gift

6. nor cloth nor any legal matrimonial claim. Witness to that on the 4th of the
month of Safar, of the year 795:
(a)
He gave witness to them in that matter
Written by Muhammad ibn ‘Abd al-Mutallab
(b)
He gave witness to them in that matter
Written by ‘Ali ibn Ibrahim

Commentary

(Heading)

1. gas iy Bzel This type of heading, which appears on several Haram docu-
ments, is an ‘alamah notation. Al-Asyuti gives several examples of such nota-
tions containing a judge’s recognition that a process took place in his court,
e.g., NS s g (that took place in that manner), yge> ¢ &3 < (that took
place in my presence), <My Lgw L) 5 > (the contract took place between them
to that end), etc.®* This phrase refers to the husband, and this formula suggests
that the judge knew the husband very well. If the judge had not known the
husband he would have written the phrase <ld; s Sjst (he acknowledged
that in my presence).®

(Text)

1. 4 w1 This is a conventional pious formula called hamdalah.* There were many
formulas for hamdalah in the Haram documents, such as ol oy 4 w1 (All
praise is due to God, the Lord of the Worlds) in nos. 44 and 461; or e4>;3 A dod)
(All praise is due to God alone) in nos. 211 and 467.

2. In this line, Sa‘idah asked her husband ‘Abd Allah to divorce her. This is her
right in accordance with Islamic law if there is no compatibility in a mar-

$4Cf. al-Asyuti, Jawahir, 2:369-77.
%Tbid., 372, 375.
See, e.g., Haram documents nos. 609, 623, 646.
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riage.” This was a second divorce for them. It should be noted that this was
khul’, although the word khul is not expressly mentioned in the contract (the
word used is talaq). In the Shafi‘i school, a divorce is khul‘ as long as there was
compensation, regardless of the word used.

3. 23 Llenyi To obtain the khul‘ the wife has to repay the husband the amount
of the marriage gift. Therefore, it was necessary to mention the amount of
compensation or the dissolution of the marriage would have been considered
divorce and not khul".® It was possible for the husband to get an amount higher
than the value of the marriage gift paid by him.”

4. The word _»gdlindicates that this was khul not divorce, as mentioned previ-
ously. The word <sb means that this was a final divorce, and that it would not
be permissible for the husband to get her back without a new contract and
marriage gift. 4> Adey Y1 & £ Y9 confirms that this was a khul® contract, be-
cause al-khulis considered bt &\ (final divorce). The woman cannot legally
go back to the bed of her former husband without a new marriage contract.”
The ta’ marbutah in al-mutalaqah is lacking.

5-6. The wife acknowledged that she got everything due to her from her husband,
which is necessary to complete the contract,’ because a khul‘ contract in ac-
cordance with the Shafi‘i school is considered a compensation contract, like a
sales contract, since the husband has rights and the wife has a marriage gift.”
Therefore, the wife repaid the marriage gift to her husband in order to attain
al-khul".

7-8. Signatures of two witnesses. They were the same witnesses who testified on
the marriage contract.”™

Tbn al-‘Arabi (d. 543/1148), Ahkam al-Qur’an, ed. Muhammad ‘Abd al-Qadir ‘Ata (Beirut, 1408),
1:541.

% Al-Mawardi, Al-hawi, 10:9.

% Abu al-Hasan al-Tustli (d. 1258/1842), Al-bahjah fi sharh al-tuhfah (Beirut, 1412), 1:644.

"*Ibn Qudamah, Al-mughni, 7:247.

' Al-Ramli, Nihayat al-muhtaj, 6:397.

2 Al-Asyuti, Jawahir, 2:369-77.

3 Al-Mawardi, Al-hawi, 10:30.

"Ibn Farhan, Tabsirat al-hukkam, 1:185.
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Figure 1.
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